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PREFACE

This is the fifty-second volume of issuances (1 — 412) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from July 1, 2000, to
Debember 31, 2000.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain board
rulings. The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In
the future, the Commission itself will review Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards—LBP, Administrative Law Judges—ALJ, Directors’ Deci-
sions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 52 NRC 1 (2000) CLI-00-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta J. Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket No. 40-8968-ML

HYDRO RESOURCES, INC.
(P.O. Box 15910, Rio Rancho, NM 87174) July 10, 2000

The Commission considers petitions for review of three Presiding Officer
Partial Initial Decisions. The Commission also considers a motion to reopen the
record and a motion to supplement the record. The Commission denies review
of all technical issues, denies the motion to reopen, and directs the parties to file
responses to specific questions relating to the motion to supplement the record.

RULES OF PRACTICE: APPELLATE REVIEW

Where the Presiding Officer has reviewed the extensive record in detail, with
the assistance of a technical advisor, the Commission is generally disinclined
to upset his findings and conclusions, particularly on matters involving fact-
specific issues or where the affidavits or submissions of experts must be weighed.
While we certainly have discretion to undertake a de novo factual review where
appropriate, we ordinarily attach significance to the Presiding Officer’s evaluation
of the evidence and disposition of the issues, and we do not second-guess his or
her reasonable findings.



REGULATIONS: INTERPRETATION (10 C.F.R. §2.1233(a))

Our rules expressly empower Presiding Officers, on their own initiative, to
submit questions to the parties. In a complex proceeding, we cannot fault the
Presiding Officer for seeking additional focused discussion, analysis, or other
clarification to assist him or her in making ultimate findings.

REGULATIONS: INTERPRETATION

Part 40 license applicants need not provide as part of the application process
the names of all individuals who will fill positions within its organization. A
commitment to hire qualified personnel prior to operations suffices. The NRC’s
ongoing enforcement role is well suited to verifying that the licensee satisfies
all license-imposed minimum qualifications requirements when the licensee hires
employees to fill vacant positions.

RULES OF PRACTICE: REOPENING OF RECORD

Where a litigant in a licensing proceeding attempts to introduce new factual or
expert evidence in an untimely fashion, we will reopen the record only when the
new evidence raises an exceptionally grave issue calling into question the safety
of the licensed activity. See 10 C.F.R. § 2.734(a).

MEMORANDUM AND ORDER

Hydro Resources, Inc. (‘‘HRI’’), is seeking a license for a proposed in situ
mining project in New Mexico. The NRC Staff granted the license, but several
Intervenors have challenged its validity in an adjudicatory proceeding initiated
under 10 C.F.R. Part 2, Subpart L. Today’s decision is another in a series of
appellate decisions in that proceeding. See, e.g., Hydro Resources, Inc. (2929
Coors Road, Suite 101, Albuquerque, NM 87120), CLI-00-8, 51 NRC 227 (2000).

In this decision, we consider petitions for review filed by Intervenors Eastern
Navajo Diné Against Uranium Mining (‘‘ENDAUM’’) and the Southwest
Research and Information Center (‘‘SRIC’’). See 10 C.F.R. §§2.786 and 2.1253.
Intervenors seek review of three Presiding Officer Partial Initial Decisions:
LBP-99-18, 49 NRC 415 (1999) (technical qualifications); LBP-99-19, 49 NRC
421 (1999) (radioactive air emissions); and LBP-99-30, 50 NRC 77 (1999)
(groundwater, cumulative impacts, National Environmental Policy Act, and
environmental justice). Also before the Commission is a motion by ENDAUM
and SRIC to reopen the record to consider an affidavit by Dr. John Fogarty that



raises questions about an NRC standard applied in this case for determining the
allowable concentration of uranium in drinking water. Both HRI and the NRC
Staff oppose the petitions for review and the motion to reopen.

After careful review of the petitions, the responses, and the record, the
Commission has decided to deny review on all technical issues — i.e., LBP-
99-18, LBP-99-19, and the groundwater portion of LBP-99-30' — and to deny
the motion to reopen. We are, however, referring the generic issues raised by Dr.
Fogarty’s affidavit to the NRC Staff for appropriate action. Finally, we direct the
parties to submit briefs to the Commission providing further information on the
practical and legal significance of a recent decision of the United States Court of
Appeals for the Tenth Circuit. See Hydro Resources, Inc. v. EPA, 198 F.3d 1224
(10th Cir. 2000).

A. Petitions for Review

The Presiding Officer’s findings in LBP-99-18, LBP-99-19, and Part II of
LBP-99-30 rest heavily upon his analysis of the parties’ fact-specific submissions
and arguments. As we have held previously in this proceeding, ‘‘[b]ecause the
Presiding Officer has reviewed the extensive record in detail, with the assistance of
a technical advisor, the Commission is generally disinclined to upset his findings
and conclusions, particularly on matters involving fact-specific issues or where
the affidavits or submissions of experts must be weighed.”” Hydro Resources, Inc.
(2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-99-22, 50 NRC 3, 6
(1999). While we certainly have discretion to undertake a de novo factual review
where appropriate, we ordinarily *“ ‘attach significance to [the presiding officer’s]
evaluation of the evidence and . . . disposition of the issues,”’’ and we do not
‘“‘second-guess’’ his or her reasonable findings. Louisiana Energy Services, L.P.
(Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 93 (1998), quoting Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC 397,
403-05 (1976).

With these principles of appellate review in mind, the Commission has care-
fully considered Intervenors’ challenge to the Presiding Officer’s findings on
radioactive air emissions, groundwater, and technical qualifications and find
unpersuasive the arguments for Commission review of these findings. Intervenors
have identified no ‘‘clearly erroneous’’ factual finding or important legal error
requiring Commission correction. See 10 C.F.R. § 2.786(b)(4). Nor do we agree
with Intervenors that the Presiding Officer’s procedural rulings prejudiced their

!'The remainder of LBP-99-30 deals with NEPA, environmental justice, and other issues that the Commission
still is considering and does not resolve here. The Commission also has not yet completed its consideration of the
Presiding Officer’s decisions to *‘bifurcate’’ the proceeding by site and to hold in abeyance all litigation on issues
not involving the ‘‘Section 8’ site. See CLI-00-8, 51 NRC at 242-43.



ability to make their case. Accordingly, we see no reason to call for full briefing
or for plenary Commission review. Two of Intervenors’ arguments, however,
warrant brief special comment, as the Presiding Officer said little about them.

First, Intervenors complain that, after the initial pleadings and submissions,
the Presiding Officer posed additional written questions to the parties on technical
qualifications, radioactive air emissions, groundwater, and NEPA issues. As the
Intervenors’ complaint goes, the additional questions unfairly permitted HRI and
the NRC Staff to cure fatal deficiencies in their initial written presentations. We
have reviewed the questions posed by the Presiding Officer, along with the parties’
answers. The questions seem to us a legitimate effort to obtain clarification or
elaboration of assertions in existing pleadings. Our rules expressly empower
presiding officers, on their ‘‘own initiative,”” ‘‘to submit written questions to the
parties.”” 10 C.F.R. § 2.1233(a). This has been a complex, lengthy proceeding
with a host of highly technical issues, many of which overlap. We cannot fault
the Presiding Officer for seeking additional focused discussion, analysis, or other
clarification to assist him in making his ultimate findings.

Second, Intervenors fault the Presiding Officer for finding HRI’s technical
qualifications acceptable even though HRI’s license application did not identify
particular personnel for safety-sensitive positions. Intervenors say that ‘‘there are
five key positions in HRI’s structure, but [that] the individuals whom HRI has
cited for their experience will fill only three of those positions.’” See Intervenors’
Petition for Review at 5 (Sept. 3, 1999). But it is hardly surprising that HRI has not
yet hired a full staff. HRI forthrightly has acknowledged that it has no immediate
plan to begin in situ mining at the licensed site. As the NRC Staff has explained,
Part 40 license applicants need not provide, ‘as part of the application process,
the names of individuals who will fill positions within its organization.”” See NRC
Staff’s Response to Petition for Review at 10 (Sept. 17, 1999). A commitment
to hire qualified personnel prior to operations suffices. The NRC Staff’s ongoing
enforcement role is well suited to verifying that HRI satisfies all license-imposed
minimum qualifications requirements when HRI hires employees to fill vacant
positions.

Here, the NRC Staff evaluated and found adequate HRI’s proposed organiza-
tional structure, ‘‘including the expertise and training requirements of key HRI
corporate positions.’” Id. at9. License conditions control the specific qualifications
(education, training, and experience) necessary for HRI’s Radiation Safety Officer
and any Radiation Safety Technician, and further outline the requirements of HRI’s
radiation safety training program for all site employees. See License Condition
9.7. Additional license conditions govern written standard operating procedures,
and any corporate changes that may affect the assignments or responsibilities
of radiation safety personnel. See License Conditions 9.8, 9.10. License
conditions also dictate the minimum education and experience requirements for
other key positions — the Vice President of Health, Safety, and Environmental



Affairs, the Vice President of Technology, and the Environmental Manager.
See License Condition 9.3 (incorporating minimum qualifications for these po-
sitions, listed in HRI’s Consolidated Operations Plan (COP), Rev. 2.0, at 132-33
(Aug. 15, 1997).2

There is, in short, no good reason for the Commission to review the findings
made by the Presiding Officer in LBP-99-18, LBP-99-19, and Part II of LBP-99-
30, and we decline to do so.

B. Motion to Reopen

Recently, during the appellate phase of this proceeding, Intervenors ENDAUM
and SRIC came to the Commission with a motion to reopen the record concerning
the ‘‘secondary’’ groundwater restoration standard for drinking water. In this case,
the NRC Staff used as the secondary standard 0.44 milligram per liter (‘‘mg/l’*)
for natural uranium. See License Condition 10.21(A). Intervenors’ motion to
reopen attacks this standard and relies on an affidavit of Dr. John D. Fogarty.
Dr. Fogarty’s affidavit, which was not submitted to the Presiding Officer, raises
questions about the 0.44 mg/l secondary standard, and points to several studies
of uranium chemical toxicity. He argues that the 0.44 mg/l secondary restoration
standard is excessively high, chemically toxic if ingested on a long-term basis,
and thus unprotective of public health and safety.

We decline to reopen the adjudicatory record. Where, as in this case, a litigant
in a licensing proceeding attempts to introduce new factual or expert evidence in
an untimely fashion,? we will reopen the record only when the new evidence raises
an ‘‘exceptionally grave issue’’ calling into question the safety of the licensed
activity. See 10 C.F.R. §2.734(a); see generally Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-886, 27 NRC 74, 76-79
(1988). After reviewing Dr. Fogarty’s affidavit and supporting material, we find
no ‘‘exceptionally grave issue’’ warranting reopening here. Some context and
background are necessary to understand the basis for our finding.

According to HRI’s license, lixiviant may not be injected into a well field before
additional groundwater data are collected and analyzed to establish groundwater
restoration goals for each monitored aquifer of the well field. For each water
quality parameter measured — uranium concentration is one of them — the

ZIndeed, the Staff in its review found unacceptable HRI’s originally proposed minimum qualifications for
Radiation Safety Technicians. The Staff accordingly imposed a specific license condition to heighten the minimum
level of education and experience for Radiation Safety Technicians. See Safety Evaluation Report at 6-7; License
Condition 9.7.

3 The Intervenors concede their motion to reopen is untimely. The studies Dr. Fogarty primarily relies upon were
published well before the hearing on Section 8 closed, and before the Intervenors submitted their written presentation
on groundwater protection. Nonetheless, the Intervenors claim that they could not have presented these studies
without the sponsorship of Dr. Fogarty. This claim is unpersuasive. Just as Dr. Fogarty conducted a ‘‘literature
research’” on uranium’s chemical toxicity, the Intervenors (or their technical experts) likewise could have done so.



primary groundwater restoration goal is to return the parameter to its average
original baseline level. See License Condition 10.21. Therefore, the primary
restoration goal for uranium, as well as for all parameters, will be to return to the
average ‘‘pre-lixiviant injection level[ ].”” Id.

The secondary water restoration goal only becomes an issue if HRI cannot
restore the water to the primary goal. For uranium concentration, the NRC Staff
set the secondary restoration goal at 0.44 mg/l. The 0.44-mg/l standard is the
focus of Dr. Fogarty’s concerns. But for the Church Rock Section 8 site — the
only site considered by the Presiding Officer — it is unlikely that the secondary
restoration standard will ever come into play. The Final Environmental Impact
Statement estimates the current average level of uranium at Section 8 to be 1.8
mg/l, a level well above the secondary restoration goal of 0.44 mg/l. See FEIS
3-36. HRI will not be required to restore the uranium level in Section 8 to a
cleaner, more stringent level than the average level already existing in Section 8.
The 1.8-mg/1 estimate is the average for uranium drawn from water sampling data
collected thus far.

We are mindful that HRI has yet to collect the additional data necessary to
establish a definitive baseline for uranium at Section 8. See License Condition
10.21. It is conceivable that in the end the Section 8 baseline will prove lower
than 1.8 mg/l or even lower than 0.44 mg/l. But our hearing process does not
provide a forum for litigating all conceivable outcomes, no matter how remote
and speculative. Here, considering the water quality data already collected, the
Commission believes it is highly unlikely that the baseline level of uranium in
Section 8 will prove to be so much lower than 1.8 mg/l that it falls under the
secondary restoration standard of 0.44 mg/I.

Thus, given that (1) HRI may not inject lixiviant into a well field before
additional groundwater data have been collected and primary restoration goals
have been established, and (2) the challenged secondary restoration goal appears
unlikely ever to even be an issue for Section 8§, the first section to be mined, the
Commission finds that Dr. Fogarty’s affidavit does not raise immediate safety
concerns and is unlikely even in the long term to have safety significance at the
Section 8 site. In short, there are no ‘‘exceptionally grave’’ exigent circumstances
sufficient to warrant the extraordinary step of reopening the record and restarting
the hearing process.*

4We note that Dr. Fogarty’s concerns may bear on the other three sites covered by the HRI license. Since the
record is not closed concerning those sites, the Petitioners may raise this groundwater issue in the hearing on those
sites. See CLI-00-8, 51 NRC at 242; LBP-99-40, 50 NRC 273, 276 (1999). There is no immediate health and safety
concern because HRI has stated it has no current plans to mine those sites in the near future and, moreover, HRI may
not begin mining those sites without first fulfilling various legal obligations. See id. Because Dr. Fogarty’s concerns
raise generic issues regarding secondary groundwater standards, the Commission is referring this issue to the Staff
for appropriate action. If later Board proceedings or Staff findings suggest that rulemaking or other licensing actions
are necessary, the Commission remains free to take such action.



C. Tenth Circuit Decision

Another groundwater-related issue also warrants discussion. Intervenors
ENDAUM and SRIC have filed a motion to supplement the record, claiming
that a recent Tenth Circuit decision established HRI’s lack of either a valid
underground injection control (‘“UIC’”) permit or a valid aquifer exemption under
the Safe Drinking Water Act (‘‘SDWA’’) for the Section 8 site. See Hydro
Resources, Inc. v. EPA, 198 F.3d 1224 (10th Cir. 2000), rehearing en banc
denied, No. 97-9566 (Mar. 30, 2000). Intervenors maintain that ‘‘[a]ny findings
by the Presiding Officer that rest on the presumption of a validly issued aquifer
exemption or UIC permit must be reversed.”” See Motion to Supplement the
Record at 3 (Jan. 27, 2000).

The Tenth Circuit decision — of which we may take judicial notice without
“‘supplementing’’ the record — upheld EPA’s decision to treat Section 8 as
““/disputed’” Indian country. When land in question holds ‘‘Indian country’’
status, the applicable UIC requirements are those of the federal UIC program.
If, however, Section 8 were found not to be Indian country, then New Mexico’s
state-administered UIC program would apply. HRI obtained a UIC permit for
Section 8 from New Mexico in 1989, but has not obtained a federal permit. The
Tenth Circuit decision found that ‘‘Section 8 lands are subject to a jurisdictional
dispute requiring implementation of the direct federal UIC program under the
SDWA.”* See 198 F.3d at 1254. Consequently, because of this as-yet-unresolved
jurisdictional dispute, ‘“HRI must now obtain a permit from EPA prior to
commencing underground injection on Section 8.”” See id. at 1237. HRI and the
NRC Staff maintain that the Tenth Circuit decision is irrelevant to the licensing
issues at stake in this case.

We frankly are uncertain about the relevance of the Tenth Circuit decision to
our case. The Presiding Officer referred to the aquifer exemption in a number of
places in his decision below. See, e.g., 50 NRC at 108 (*‘[t]his exemption means
that . . . there is no drinking water to be protected at this site’’). See also id. at
102, 109. Despite Intervenors’ motion to supplement the record and the responses
of HRI and the NRC Staff, it remains unclear to us what effect there would be, if
any, upon the Presiding Officer’s findings if Section 8 were found conclusively
to fall within ‘‘Indian country,”” and HRI no longer possessed a valid aquifer
exemption or UIC permit.

Accordingly, the Commission requests the parties to answer the following
questions: (1) Did the Presiding Officer rely upon a current valid aquifer
exemption or UIC permit for any of his technical groundwater findings? (2) If
so, would any of these findings be undermined if Section 8 ultimately were found
conclusively to fall within ‘‘Indian country’’ and thus within the jurisdiction of
the federal UIC program? (3) Was it even necessary for the Presiding Officer
to address whether the HRI project would comply with the Safe Drinking Water



Act? (4) What practical effect does the Tenth Circuit’s decision have upon HRI’s
schedule or plans for mining Section 8?

The parties shall respond to these questions in 15 pages or less. Responses
shall be filed simultaneously, and within 30 days of this Order.

D. Conclusion

For the foregoing reasons, the Commission (a) denies the petitions for review
challenging LBP-99-18, LBP-99-19, and Part II of LBP-99-30; (b) denies the
motion to reopen; and (c) directs the parties to file responses to the Commission’s
questions on the effect of the Tenth Circuit’s decision in Hydro Resources, Inc. v.
EPA.

IT IS SO ORDERED.

For the Commission?®

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 10th day of July 2000.

5 Commissioner Dicus was not available for the affirmation of this Order. Had she been present, she would have
affirmed the Order.



Cite as 52 NRC 9 (2000) LBP-00-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, lll, Chairman
Dr. David Schink

In the Matter of Docket No. 50-460-OL
(ASLBP No. 82-479-06-OL)

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM
(WPPSS Nuclear Project No. 1) July 26, 2000

In this proceeding concerning the application of the formerly designated Wash-
ington Public Power Supply System (WPPSS) (now doing business as Energy
Northwest) for a 10 C.F.R. Part 50 operating license for its Nuclear Project
No. 1, the Licensing Board dismisses the case because the intervening party and
an interested governmental entity that were admitted to the proceeding failed to
respond to Board requests for information or otherwise prosecute this action.

RULES OF PRACTICE: AUTHORITY TO REGULATE
PROCEEDINGS

When parties, for whatever reason, fail to respond or otherwise comply
with presiding officer requests, the presiding officer has the authority to take
appropriate action in accordance with its power and duty to maintain order, to
avoid delay, and to regulate the course of the hearing and the conduct of the
participants. See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), LBP-00-5, 51 NRC 64, 67 (2000); see also Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-115, 16 NRC 1923, 1928
(1982).



LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS; SANCTIONS

RULES OF PRACTICE: DEFAULT; DISMISSAL OF CONTENTION
(DEFAULT)

Section 2.707 of Title 10 of the Code of Federal Regulations has previously
been invoked as a basis for dismissing a stated contention following the intervening
party’s failure to prosecute the issue. See Boston Edison Co. (Pilgrim Nuclear
Generating Station, Unit 2), LBP-76-7, 3 NRC 156, 157 (1976); see also Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-90-12, 31
NRC 427, 429-31, aff'd in part, ALAB-934,32 NRC 1 (1990); Consumers Power
Co. (Palisades Nuclear Power Facility), LBP-82-101, 16 NRC 1594, 1595-96
(1982).

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS; SANCTIONS

It is the presiding officer’s duty to set and adhere to reasonable schedules
for the various steps in the hearing process, with the expectation that the parties
will comply with the scheduling orders set forth in the proceeding and that the
presiding officer will take appropriate action against parties who fail to comply.
See Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48
NRC 18, 21-22 (1998).

LICENSING BOARDS: RESPONSIBILITIES (DEVELOPMENT OF
RECORD ON DEFAULTED ISSUES); SCOPE OF REVIEW (SUA
SPONTE)

RULES OF PRACTICE: DEFAULT; SUA SPONTE REVIEW

Although there is case law suggesting that when terminating a proceeding based
on a party’s failure to comply with a presiding officer’s directive, a presiding
officer should undertake a review of outstanding issues to ensure that there are no
serious matters that require consideration, see Pilgrim, LBP-76-7, 3 NRC at 157;
see also Private Fuel Storage, LBP-00-5,51 NRC at 68; Seabrook, LBP-90-12, 31
NRC at 431, more recently in its Statement of Policy on Conduct of Adjudicatory
Proceedings, CLI-98-12,48 NRC at 22-23, the Commission emphasized that only
in ‘‘extraordinary circumstances’’ should a presiding officer, on its own initiative,
engage in the consideration of health, safety, environmental, or common defense
and security matters outside the scope of the contentions at issue, and that such a
determination should be followed by a referral to the Commission.
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MEMORANDUM AND ORDER

(Terminating Reactor Operating License Proceeding)

This proceeding concerns the application of Washington Public Power Supply
System (WPPSS) for an operating license (OL) for its Nuclear Project No. 1
(WNP-1) located in Richland, Washington.! In 1983, this Licensing Board granted
intervening party and interested governmental entity status, respectively, to the
Coalition for Safe Power (CSP) and the State of Washington (State) relative to
this proceeding. Several months later, however, the WNP-1 OL application was
deferred and this proceeding has remained essentially dormant since that time.
Recently, WPPSS requested that its OL application be withdrawn and that this
proceeding be terminated, but subsequently asked that its withdrawal be held in
abeyance pending consideration of new developments and budgetary restructuring.
CSP and the State were invited to respond to both of these requests, but neither
has done so. Both also failed to respond to a March 30, 2000 Board order to show
cause as to why this proceeding should not be dismissed for want of prosecution.

With the failure of CSP and the State to acknowledge the Board’s repeated
requests for responses, in particular its order to show cause, there apparently is
no longer any intervening party or interested governmental entity with an interest
in continuing this adjudicatory proceeding. We thus dismiss this proceeding for
want of prosecution.

I. BACKGROUND

On June 23, 1983, Intervenor CSP and the State of Washington, an interested
governmental entity, were admitted to this reactor OL proceeding pursuant to 10
C.F.R. §§2.714 and 2.715(c), respectively. See LBP-83-66, 18 NRC 780, 780-81
(1983). Subsequently, WPPSS notified the Board that construction of WNP-1
would be deferred indefinitely and asked that this proceeding be suspended as
well. On October 14, 1983, the Board granted this request and required WPPSS
to file quarterly status reports regarding the WNP-1 facility. See id. at 798-801.
According to WPPSS, WNP-1 has been preserved in a deferred status since that
time pursuant to the requirements found in the Commission’s ‘‘Policy Statement
on Deferred Plants,”” 52 Fed. Reg. 38,077 (1987). See Motion for Withdrawal of
Application (Jan. 4, 2000) at 1.

After a number of years of filing quarterly reports with the Board, on May
13, 1994, the WPPSS Board of Directors voted to terminate the WNP-1 project.

! Although WPPSS was the Applicant’s name of record during most of this licensing proceeding, WPPSS is now
conducting business under the name Energy Northwest. For the purpose of clarity, this Order will refer to the
Applicant as WPPSS.
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However, in letters dated May 17, 1994, and February 15, 1995, the WPPSS
Board of Directors informed the Board that it wished to maintain the WNP-1
construction permit and to continue the deferred status of the OL application
in order to maximize the value of the project and the equipment involved until
the facility’s future was decided. Since 1994, WPPSS has maintained a limited
project preservation program while considering other alternative uses for WNP-1.
See id. at 2.

On January 4, 2000, WPPSS filed a motion for withdrawal of application re-
questing, pursuantto 10 C.F.R. §2.107(a), that the Board issue an order authorizing
the withdrawal of the OL application and termination of this proceeding. WPPSS
also indicated it was prepared to terminate the WNP-1 construction permit. See
id. at 3. By order dated January 11, 2000, the Board provided the parties with an
opportunity to file responses to the WPPSS withdrawal motion. The participants
initially were given until January 31, 2000, to respond; however, because
of a concern about service of process on the participants to the proceeding,
by memorandum and order dated February 16, 2000, the Board extended the
participants’ scheduled responses until March 3, 2000. In that issuance, the Board
also requested that the participants provide a current telephone number, facsimile
number, and e-mail address for their counsel or other representative. The Board,
however, received no response to the WPPSS withdrawal motion or the request
for appearance information from either CSP or the State.

Before the Board could act on the WPPSS January 4, 2000 application
withdrawal motion, on February 29, 2000, WPPSS filed a request that the Board
defer and hold in abeyance a decision on that motion due to new developments
and budgetary considerations regarding WNP-1. WPPSS further disclosed that
it was reconsidering various alternatives for the facility and, therefore, requested
that the licensing proceeding continue in its current deferred status until further
clarification of the proposed plans. See [WPPSS] Request to Defer Licensing
Board Ruling (Feb. 29, 2000) at 1-2.

On March 7, 2000, the Board ordered the parties to respond to the WPPSS
February 29, 2000 request to defer its ruling on the pending application withdrawal
request. In that order, the Board specifically requested that the intervening parties
address whether or not they wished to continue in this OL proceeding involving
the WNP-1 facility. The Board ordered that any responses to the WPPSS deferral
request should be filed on or before March 22, 2000. On March 21, 2000, the
Staff indicated that it had no objections to the grant of the request for deferral.
See NRC Staff Response to [WPPSS] Request to Defer Licensing Board Ruling
(Mar. 21, 2000) at 1. However, there were no responses by CSP or the State.

As a result of the failure to respond to various requests, on March 30, 2000,
the Board put forth the pending show cause order, which was published in the
Federal Register on April 5, 2000, see 65 Fed. Reg. 17,906, 17,906-07 (2000),
inquiring why this reactor OL proceeding should not be dismissed for want of
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prosecution. The Board declared that the failure of CSP and the State to respond
to the various WPPSS pleadings and the Board’s information requests suggested
that neither, as the parties involved in initiating this proceeding, had a continuing
interest in pursuing this litigation involving the WPPSS WNP-1 facility.

Although the Staff indicated that it did not intend to file a response to the
Board’s show cause order, see Letter from Ann P. Hodgdon, NRC Staff Counsel,
to the Licensing Board (Apr. 12, 2000), the period of time permitted for responses
lapsed without any answer from the other participants.

II. ANALYSIS

The question now before the Board is whether this case should be dismissed
because of the failure of intervening party CSP and interested governmental entity
State of Washington, to provide any indication of their intent to participate further
in this OL proceeding despite several Board requests for such information. For the
reasons set forth below, the Board concludes that this action should be terminated
for want of prosecution by CSP and the State.

When parties, for whatever reason, fail to respond or otherwise comply
with Board requests, the Board has the authority to take appropriate action in
accordance with its power and duty to maintain order, to avoid delay, and to
regulate the course of the hearing and the conduct of the participants. See Private
Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-00-5,
51 NRC 64, 67 (2000); see also Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-82-115, 16 NRC 1923, 1928 (1982). In this
regard, 10 C.F.R. §2.707 declares ‘‘[o]n failure of a party to file an answer or
pleading within the time prescribed . . . as specified in the notice of hearing
or pleading . . . [or] to appear at a hearing or prehearing conference, . . . the
presiding officer may make such orders in regard to the failure as are just . . .”’
(footnote omitted). Indeed, this provision has previously been invoked as a basis
for dismissing a stated contention following the intervening party’s failure to
prosecute the issue. See Boston Edison Co. (Pilgrim Nuclear Generating Station,
Unit 2), LBP-76-7, 3 NRC 156, 157 (1976); see also Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), LBP-90-12, 31 NRC 427, 429-31,
aff’d in part, ALAB-934, 32 NRC 1 (1990); Consumers Power Co. (Palisades
Nuclear Power Facility), LBP-82-101, 16 NRC 1594, 1595-96 (1982). Moreover,
as the Commission emphasized in its recent Statement of Policy on Conduct of
Adjudicatory Proceedings, CLI-98-12,48 NRC 18, 21-22 (1998), it is the Board’s
duty to set and adhere to reasonable schedules for the various steps in the hearing
process, with the expectation that the parties will comply with the scheduling
orders set forth in the proceeding and that the Board will take appropriate action
against parties who fail to comply.
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Accordingly, notwithstanding the considerable passage of time since there has
been any substantive activity in this case, as an intervening party and an interested
governmental entity, respectively, CPS and the State are under an obligation to
comply with the Board’s requests for information and to demonstrate through their
responses that they have an interest in continuing to participate in this litigation.
The repeated failure of these participants to respond, as detailed infra, leaves the
Board with no reasonable alternative other than to dismiss this proceeding.

Intervenor CSP and interested governmental entity State of Washington have
demonstrated a lack of interest in this proceeding on numerous occasions. They
first neglected to provide responses to the January 4, 2000 WPPSS withdrawal
motion. This failure occurred even after the Board extended the filing date from
January 31, 2000, to March 3, 2000, based on the possibility that these parties may
not have received service of process. In addition, during this time frame, the Board
sought twice to obtain current appearance information from these participants,
which also proved unsuccessful. Thereafter, by order dated March 7, 2000, the
Board requested that these participants respond to the WPPSS February 29, 2000
withdrawal deferral motion, specifically requesting that they inform the Board of
any decision they had made regarding their continued participation in this OL
proceeding. The Board’s attempts once again proved fruitless as no responses
were filed by CSP or the State. Then, as a final appeal to these participants, on
March 30, 2000, the Board issued and published in the Federal Register a show
cause order asking why this proceeding regarding the WNP-1 OL application
should not be terminated due to want of prosecution by CSP and the State.? CSP
and the State have failed to respond to this Board request as well.

As a result of these repeated failures to act, the Board finds that this OL
proceeding involving the WNP-1 facility should be terminated. In taking this
dismissal action, however, we note that there is case law suggesting that when
terminating a proceeding based on a party’s failure to comply with a Board
directive, a presiding officer should undertake a review of outstanding issues to
ensure that there are no serious matters that require consideration. See Pilgrim,
LBP-76-7,3 NRC at 157; see also Private Fuel Storage, LBP-00-5,51 NRC at 68;
Seabrook, LBP-90-12, 31 NRC at 431. More recently, however, in its Statement
of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC at 22-23,
the Commission again emphasized that only in ‘‘extraordinary circumstances’’
should the Board, on its own initiative, engage in the consideration of health,
safety, environmental, or common defense and security matters outside the scope

2 Despite the extended period of inaction in this proceeding, individual service of the show cause order on these
participants at the last known address they provided the Office of the Secretary for this proceeding’s service list, in
combination with its publication in the Federal Register, provides CSP and the State with the requisite notice of the
Board’s proposed dismissal action. See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
LBP-98-7, 47 NRC 142, 173 (citing 44 U.S.C. § 1508), reconsideration granted in part and denied in part on other
grounds, LBP-98-10, 47 NRC 288, aff’d, CLI-98-13, 48 NRC 26 (1998).
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of the contentions at issue, and that such a determination should be followed by a
referral to the Commission. We know of nothing here that falls into that category.

III. CONCLUSION

Because intervening party CSP and interested governmental entity State of
Washington have failed to respond to numerous Board orders, including the
Board’s March 30, 2000 order to show cause why this proceeding should not
be dismissed, it appears they no longer have an interest in continuing this
litigation. Accordingly, this OL proceeding regarding the WPPSS WNP-1 facility
is terminated for want of prosecution.

For the foregoing reasons, it is, this twenty-sixth day of July 2000, ORDERED
that the pending contentions of intervenor CSP regarding this operating license
proceeding involving the WPPSS WNP-1 facility are dismissed and this
proceeding is terminated.

This Memorandum and Order terminating this proceeding will constitute the
final decision of the Commission forty (40) days from the date of its issuance, or
on Tuesday, September 5, 2000, unless a petition for review is filed in accordance
with 10 C.F.R. §2.786, or the Commission directs otherwise. Within fifteen
(15) days after service of this memorandum and order, any party may file a
petition for review with the Commission on the grounds specified in 10 C.F.R.
§ 2.786(b)(4). The filing of a petition for review is mandatory in order for a party to
have exhausted its administrative remedies before seeking judicial review. Within
ten (10) days after service of a petition for review, any party to the proceeding may
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file an answer supporting or opposing Commission review. The petition for review
and any answers shall conform to the requirements of 10 C.F.R. § 2.786(b)(2)-(3).

THE ATOMIC SAFETY AND
LICENSING BOARD?

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Dr. David R. Schink
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 26, 2000

3Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to counsel for (1)
Applicant WPPSS, and (2) the Staff; and by regular mail to all other participants on the existing service list for this
proceeding.
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Cite as 52 NRC 17 (2000) DD-00-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Samuel J. Collins, Director

In the Matter of Docket No. 50-286
(License No. DPR-64)

POWER AUTHORITY OF THE
STATE OF NEW YORK
(Indian Point Nuclear Generating
Station, Unit 3) July 26, 2000

The Petitioner requested that the NRC order the Licensee to conduct assess-
ments of the Indian Point 3 (IP3) corrective action program and work environment
and to take appropriate action in response to these assessments. The Petitioner fur-
ther requests that these orders be closed before the NRC allows the transfer of the
IP3 license. As the basis for the requested action, the Petitioner cited allegations
by Ms. Rebecca Green, formerly a member of the Licensee’s Operations Review
Group, that her work environment was not safety conscious. The Petitioner also
cited various inspection reports, which identified shortcomings in the Licensee’s
corrective action programs, as well as a letter informing the Licensee of a potential
violation of 10 C.F.R. § 50.7 involving discrimination against an employee.

The Director of the Office of Nuclear Reactor Regulation issued a Director’s
Decision on July 26, 2000, and the petition was closed. The Director’s Decision
concluded that the issues the Petitioner raised had merit; however, the issues have
already been addressed by the Staff, and the Licensee has been generally effective
in identifying and correcting defects in their corrective action program, and
having employees feel comfortable in raising safety concerns. Because the
Petitioner’s concerns have effectively been addressed, enforcement action to
order the Licensee to conduct the requested audits was not necessary to provide
reasonable assurance in the effectiveness of the Licensee’s corrective action
program and safety-conscious work environment. With the exception of issuing an
order, the actions requested by the Petitioner have essentially been implemented.
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DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION

By letter dated February 10, 2000, Mr. David A. Lochbaum, on behalf of the
Union of Concerned Scientists (Petitioner), pursuant to section 2.206 of Title 10
of the Code of Federal Regulations (10 C.F.R. §2.206), requested that the U.S.
Nuclear Regulatory Commission (Commission or NRC) take action with regard
to the Indian Point Nuclear Generating Unit No. 3 (IP3), owned and operated by
the Power Authority of the State of New York (PASNY or the Licensee). The
Petitioner requested that the NRC order PASNY to assess the corrective action
process and the work environment at IP3 and to take timely actions to remedy
any deficiencies it may identify.

II. BACKGROUND

The specific concerns that the Petitioner cited relative to the Licensee’s
corrective action program related to an April 20, 1999 letter from the NRC to the
Licensee in which the Staff was critical of the Licensee’s Deviation Event Report
(DER) screening for a problem with a feed pump; an August9, 1999 letter in which
the Staff noted several discrepancies related to an inconsistent understanding of
plant management’s expectations for the DER process; a September 30, 1999
letter in which the Staff listed a number of shortcomings that the NRC had
identified in the Licensee’s corrective action program; and an October 13, 1999
letter in which the Staff raised concerns about weaknesses in the Licensee’s root-
cause analysis of a problem with a fuel oil storage tank. The specific concerns that
the Petitioner cited relative to the safety-conscious work environment consisted
of assertions made by a former member of the Licensee’s Operations Review
Group (ORG) that the work environment is not safety conscious and is hostile
toward employees who raise safety concerns, and a letter dated August 17, 1999,
in which the Staff informed the Licensee that the NRC had identified an apparent
instance in which the Licensee discriminated against an employee who had raised
safety concerns. In a transcribed telephone conference on February 16, 2000, the
Petitioner voiced his concern that, under the NRC’s Reactor Oversight Process,
a breakdown in the Licensee’s corrective action program for a non-safety-related
system would not be pursued. The Petitioner was concerned that NRC inspectors
might not be able to identify a programmatic breakdown in the corrective action
process before such a breakdown affected plant safety.

The Petitioner stated that federal regulations require that the Licensee have
an effective corrective action program and provide an environment in which
employees are free to raise safety concerns. The Petitioner further stated that
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the NRC’s Reactor Oversight Process is based on the assumption that both an
effective corrective action program and a safety-conscious work environment
exist.

III. DISCUSSION

Issue 1: Corrective Action Program

As stated by the Petitioner, NRC inspection reports have noted several
discrepancies in the Licensee’s corrective action program over the past months;
in addition, after receipt of the petition, problems with the implementation of the
corrective action program were noted in Inspection Report 99-11, dated March
24,2000, and in the semiannual plant performance review dated March 31, 2000.
The findings of the inspection reports cited by the Petitioner as well as those that
were conducted after the date of the petition indicate that the Licensee’s corrective
action program should be the focus of further inspection efforts.

The Licensee conducted an audit of its corrective action program in early 1999;
as a result of both this audit and of weaknesses noted by the NRC, the Licensee
made the corrective action program an area of concern and conducted a second
audit in late 1999. The second audit was performed by a six-person team headed
by PASNY’s Quality Assurance Director. The audits identified areas in which
improvement is necessary; however, they concluded that the corrective action
program meets regulatory requirements.

As a result of its previous inspection findings and the concerns raised by the
Petitioner, the NRC focused additional attention on the corrective action program
and the work environment at IP3 during a planned problem identification and
resolution inspection. This inspection was conducted in May and June of 2000.
The report of this inspection was issued on July 7, 2000 (IR-50000286/2000-003).
The report concluded that, in general, the Licensee identified, evaluated, and
resolved problems effectively using the corrective action program. The inspection
determined that the Corrective Action Review Board was effective in achieving
consistent DER evaluations and corrective actions. The inspection determined
that, in general, the threshold for problem identification was appropriate; however,
areas were noted in which additional Licensee attention regarding problem
identification was warranted. The inspection also determined that DERs were
being resolved properly and that evaluations of problems were largely of good
quality; although one exception was noted in which the Licensee’s actions were
weak and not commensurate with risk significance, evaluations for the most part
demonstrated proper consideration for common cause and extent of condition.

In the course of the NRC’s May-June 2000 inspection of the Licensee’s
corrective action program, the Licensee’s audits of its own program were reviewed.
The findings of the Licensee’s audits were consistent with the findings of the
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NRC; the audits were also found to contain valuable suggestions for improving
the corrective action program.

The NRC inspection findings cited by the Petitioner indicated problems with
the Licensee’s corrective action program. These findings were of specific
weaknesses and did not necessarily indicate a programmatic breakdown. It should
be noted that, after being notified of the NRC findings, the Licensee, on its own
initiative, conducted an audit of its corrective action program in late 1999. As a
result of this audit, the Licensee made specific efforts to improve the corrective
action program. These efforts resulted in improvements in the corrective action
program, as noted in the July 7, 2000 inspection report. Notwithstanding the noted
improvements, the findings cited by the Petitioner, as well as those of inspections
conducted after the date of the petition, indicate that additional resources should
be allocated to inspecting the Licensee’s progress in continuing to improve its
corrective action program.

The NRC will continue to inspect the Licensee’s corrective action program as
part of its plant-specific inspection plan. Because the NRC will continue to focus
on this area, because the Licensee’s Corrective Action Review Board has proven
to be an effective management tool in ensuring consistent DER evaluations and
corrective actions, and because the Licensee has shown the willingness and ability
to audit and improve its corrective action program as a result of NRC findings, an
order mandating another such audit is not warranted.

Issue 2: Safety-Conscious Work Environment

As stated by the Petitioner, the Licensee was informed by the Staff in an
August 17, 1999 letter that the NRC had identified an apparent instance of
discrimination against an employee who had raised safety concerns. The Petitioner
also cited specific allegations made by an employee that the Licensee’s ORG does
not foster a safety-conscious work environment.

At a predecisional enforcement conference on September 17, 1999, and in a
September 29, 1999 letter the Licensee detailed the reasons that it believed that
there was no discrimination involved in the instance cited in the NRC’s August 17,
1999 letter. This issue has been reviewed under the NRC’s enforcement policy
and it was determined that enforcement action was not warranted in this case.
This decision is documented in the NRC’s July 11, 2000 letter to the Licensee.

The employee’s allegations regarding the ORG cited by the Petitioner are
being reviewed. These issues will be resolved under the NRC’s allegation review
process. The allegation review process includes routine review of the number
of allegations received to identify significant adverse trends requiring additional
NRC review. These reviews include consideration of the number of allegations
made regarding Licensee’s safety-conscious work environment programs.
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By letter dated October 23, 1998, the NRC asked the Licensee to describe the
actions that it was taking to prevent the temporary revocation of an employee’s
access to the site following that employee’s raising of safety concerns from
having a chilling effect on the safety-conscious work environment. By letter
dated January 14, 1999, in response to the NRC’s letter of October 23, 1998,
the Licensee committed to have a nuclear safety culture assessment conducted
by an independent organization. This assessment was conducted by SYNERGY
Consulting Services and involved employees at both of the Licensee’s sites as
well as employees at the Licensee’s headquarters. The results of the assessment
were generally favorable. The results indicated that almost all employees felt free
to raise potential nuclear safety concerns. The assessment also showed that a large
percentage of employees (95.7%) would escalate safety concerns to a higher level
if they were not satisfied with the action taken by their immediate supervisor. The
Licensee has stated its intention to contract for another such assessment later this
year.

In an inspection report dated July 7, 2000, the NRC documented the results of
its May-June 2000 inspection of the work environment at IP3. During the course of
this inspection, forty of the Licensee’s employees were interviewed to determine
whether or not conditions existed that would challenge the establishment and
maintenance of a safety-conscious work environment at IP3. The inspection
determined that employees accepted and did not feel reluctant to use the DER and
other processes to raise safety concerns.

The work environment at IP3 is observed on an almost daily basis by the
Resident Inspectors. In addition, review of the safety-conscious work environment
is part of an inspection module that is conducted as part of the inspection program.
In an inspection report dated July 7, 2000, no significant problems with the
Licensee’s safety-conscious work environment were noted; furthermore, a 1999
assessment of the Licensee’s work environment conducted by an independent
organization returned favorable results. Because the work environment is observed
routinely by the NRC, because a specific inspection of the safety-conscious work
environment is conducted as a part of the inspection program, because recent NRC
and contractor evaluations of the Licensee’s safety-conscious work environment
have shown no significant weaknesses in the Licensee’s safety-conscious work
environment, because the NRC allegation review process includes review of the
number of allegations received to identify significant adverse trends, and because
the allegation review process includes consideration of allegations regarding
Licensee’s safety-conscious work environment programs, ordering the Licensee
to conduct an audit of its safety-conscious work environment is not necessary at
this time.
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IV. CONCLUSION

For the reasons discussed above, the NRC Staff concludes that the issues the
Petitioner raised have merit; however, the issues have already been addressed
through the Staff and Licensee actions detailed in this Director’s Decision.
The Staff finds that the Licensee has been generally effective in identifying
and correcting defects in the corrective action program and that employees are
comfortable raising safety concerns. Because the Petitioner’s concerns have
effectively been addressed, enforcement action to order the Licensee to conduct
the requested audits is not necessary to provide reasonable assurance in the
effectiveness of the Licensee’s corrective action program and safety-conscious
work environment. With the exception of issuing an order, the actions requested
by the Petitioner have effectively been granted. Therefore, the Staff’s efforts
regarding this petition are complete.

A copy of the Decision will be filed with the Secretary of the Commission
for the Commission’s review in accordance with 10 C.F.R. §2.206(c). As
provided for by that regulation, the Decision will constitute the final action of
the Commission 25 days after the date of issuance of the Decision unless the
Commission, on its own motion, institutes a review of the Decision within that
time.

FOR THE NUCLEAR
REGULATORY COMMISSION

Samuel J. Collins, Director
Office of Nuclear Reactor Regulation

Dated at Rockville, Maryland,
this 26th day of July 2000.
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Cite as 52 NRC 23 (2000) CLI-00-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) August 1, 2000

The Commission grants interlocutory appellate review, and affirms in part and
reverses in part the Atomic Safety and Licensing Board’s decision on financial
qualifications. LBP-00-6, 51 NRC 101 (2000). The Commission approves the
use of license conditions as an element of an applicant’s showing of financial
assurance for the construction and operation of a spent fuel storage facility, but
requires the Applicant in this case to place in the record a sample service contract
so that Intervenors will have a chance to contest the contract’s effectiveness in
assuring the Applicant’s receipt of adequate funds.

INTERLOCUTORY COMMISSION REVIEW

The Commission’s general policy is to minimize interlocutory appellate review.
The Commission ordinarily grants such review only where the ruling below either
threatens a party with ‘‘immediate and serious irreparable harm’’ or ‘‘affects the
basic structure of the proceeding in a pervasive or unusual manner.”” 10 C.F.R.
§2.786(g).
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INTERLOCUTORY COMMISSION REVIEW

Sometimes interlocutory review is appropriate as an exercise of the
Commission’s inherent and ongoing supervisory authority over adjudicatory
proceedings, particularly where the ruling below raises novel questions that could
benefit from early Commission resolution, and where, as the Commission has
encouraged in a policy statement, a licensing board has referred a novel issue to
the Commission. Statement of Policy on Conduct of Adjudicatory Proceedings,
CLI-98-12,48 NRC 18 (1998).

FINANCIAL ASSURANCE: SPENT FUEL STORAGE FACILITIES

The financial requirements for an ISFSI license under Part 72, like the
requirements for a fuel facility license under Part 70, are not the same as the
financial requirements for reactor licenses under Part 50. Part 50 prescribes in
detail precisely what a reactor license applicant must demonstrate, while Part 72
contains no equivalent detail. It simply sets out a broad ‘‘financial assurance’’
command.

FINANCIAL ASSURANCE: SPENT FUEL STORAGE FACILITIES

Outside the reactor context it is sufficient for a license applicant to identify
adequate mechanisms to demonstrate reasonable financial assurance, such as
license conditions and other commitments.

FINANCIAL ASSURANCE: SPENT FUEL STORAGE FACILITIES

License conditions prohibiting construction or operation of a spent fuel facility
if the applicant cannot raise sufficient funds are an appropriate means of bolstering
a financial plan, and narrowing the questions at issue in demonstrating financial
assurance.

FINANCIAL ASSURANCE: SPENT FUEL STORAGE FACILITIES

A license applicant’s additional commitments should be expressly incorporated
into the license to eliminate any question about what the commitments are and
about whether they are enforceable.

FINANCIAL ASSURANCE: LICENSE CONDITIONS

Using license conditions to establish financial qualifications, and depending
on NRC Staff oversight to ensure that the license conditions are met, does not
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improperly defer material licensing issues to the post-license inspection process
so long as the NRC Staff inquiry is essentially ministerial and by its very nature
requires post-hearing resolution.

FINANCIAL ASSURANCE: LICENSE CONDITIONS

License conditions requiring post-hearing verification should be precisely
drawn so that NRC Staff inquiry becomes largely a ministerial rather than an
adjudicatory act — that is, the Staff verification efforts should be able to verify
compliance without having to make overly complex judgments on whether a
particular act conforms, as a legal and factual matter, to the promises the applicant
has made.

FINANCIAL ASSURANCE: LICENSE CONDITIONS

Evaluating whether promised contractual provisions in fact function as intended
is not merely a ministerial act; it calls for legal judgment. In such cases, the
applicant should place in the adjudicatory record a sample contract, and give
intervenors a chance to contest its adequacy. A board-approved sample contract
will serve as guidance to the NRC Staff in later determining whether the applicant
has met its financial assurance license commitments.

MEMORANDUM AND ORDER

This case involves a license application to build and operate a temporary
spent fuel storage facility in Utah. On March 10, 2000, the Licensing Board
issued an order granting (in part) a motion for summary disposition filed by the
license applicant, Private Fuel Storage, L.L.C. (*‘PFS’’), on a financial assurance
contention, the so-called ‘‘Utah E/Confederated Tribes F.”” See LBP-00-6, 51
NRC 101 (2000). The Board ruled, among other things, that PFS properly could
rely on license conditions to demonstrate adequate financing for construction and
operation of its planned facility. Pursuant to 10 C.F.R. §2.730(f), the Board
referred its financial assurance ruling to the Commission. We affirm in part and
reverse in part, and remand the financial assurance issue to the Board for further
proceedings. We also direct PFS and the NRC Staff to include in PFS’s license
several conditions that reflect financial assurance commitments PFS has made in
the course of this proceeding.
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PFS is seeking a license to construct and operate an independent spent fuel
storage installation (‘‘ISFSI’’) on land owned by the Goshute Indian Tribe in
Tooele, Utah. PFES is a limited liability company formed by eight members,
all of which are nuclear power generating utilities. An admitted contention,
labeled Contention Utah E/Confederated Tribes F, alleges that PFS has failed to
demonstrate that it is financially qualified to construct and operate the proposed
ISFSI, as required under 10 C.F.R. §§72.22(e) and 72.40(a)(6). The contention

I. BACKGROUND

was admitted as follows:

Utah E/Confederated Tribes F — Financial Assurance. Contrary to the requirements
of 10 C.F.R. §§72.22(e) and 72.40(a)(6), the Applicant has failed to demonstrate that it is
financially qualified to engage in the Part 72 activities for which it seeks a license in that:

1.

The information in the application about the legal and financial relationship among
the owners of the limited liability company (i.e., the license Applicant PES) is
deficient because the owners are not explicitly identified, nor are their relationships
discussed. See 10 C.F.R. §§ 50.33(c)(2) and 50.33(f) and Appendix C, §II of 10
C.F.R. Part 50.

PFS is a limited liability company with no known assets; because PFS is a limited
liability company, absent express agreements to the contrary, PFS’s members are
not individually liable for the costs of the proposed [PFS facility (PFSF)], and
PFS’s members are not required to advance equity contributions. PFS has not
produced any documents evidencing its members’ obligations, and thus, has failed
to show that it has a sufficient financial base to assume all obligations, known
and unknown, incident to ownership and operation of the PFSF; also, PFS may be
subject to termination prior to expiration of the license.

The application fails to provide enough detail concerning the limited liability
company agreement between PFS’s members, the business plans of PFS, and the
other documents relevant to assessing the financial strength of PFS. The Applicant
must submit a copy of each member’s Subscription Agreement, see 10 C.F.R. Part
50, App. C., § I, and must document its funding sources.

To demonstrate its financial qualifications, the Applicant must submit as part of
the license application a current statement of assets, liabilities and capital structure,
see 10 C.F.R. Part 50, Appendix C, § II.

The Applicant does not take into account the difficulty of allocating financial
responsibility and liability among the owners of the spent fuel nor does it address
its financial responsibility as the ‘‘possessor’” of the spent fuel casks. The Applicant
must address these issues. See 10 C.F.R. § 72.22(e).

The Applicant has failed to show that it has the necessary funds to cover the
estimated costs of construction and operation of the proposed ISFSI because its
cost estimates are vague, generalized, and understated. See 10 C.F.R. Part 50, App.
C, §1L

26



7. The Applicant must document an existing market for the storage of spent nuclear
fuel and the commitment of sufficient number of Service Agreements to fully
fund construction of the proposed ISFSI. The Applicant has not shown that the
commitment of 15,000 MTUs is sufficient to fund the Facility including operation,
decommissioning and contingencies.

8. Debt financing is not a viable option for showing PFS has reasonable assurance
of obtaining the necessary funds to finance construction costs until a minimum
value of service agreements is committed and supporting documentation, including
service agreements, are provided.

9. Theapplication does not address funding contingencies to cover on-going operations
and maintenance costs in the event an entity storing spent fuel at the proposed
ISFSI breaches the service agreement, becomes insolvent, or otherwise does not
continue making payments to the proposed PFSF.

10. The Application does not provide assurance that PFS will have sufficient resources
to cover non-routine expenses, including without limitation the costs of a worst
case accident in transportation, storage, or disposal of the spent fuel.

LBP-00-6, 51 NRC at 106-07.

On December 3, 1999, PES filed a motion seeking summary disposition of
Bases 1-5 and 7-10 — i.e., on all issues other than the adequacy of PFS’s cost
estimates for constructing and operating the proposed ISFSI.

On January 4, 2000, the NRC Staff issued its site-related Safety Evaluation
Report (‘‘SER’’), in which it found PFS financially qualified to construct and
operate the facility, providing two proposed conditions were included in its
license. The proposed conditions are as follows:

LC17-1. Construction of the Facility shall not commence before funding (equity, revenue,
and debt) is fully committed that is adequate to construct a facility with the initial capacity
as specified by PFS to the NRC. Construction of any additional capacity beyond this initial
capacity amount shall commence only after funding is fully committed that is adequate to
construct such additional capacity.

LC17-2. PFS shall not proceed with the Facility’s operation unless it has in place long-
term Service Agreements with prices sufficient to cover the operating, maintenance, and
decommissioning costs of the Facility, for the entire term of the Service Agreements.

In addition to these license conditions, the Board found that PFS had agreed that
it will require each customer to retain title to the spent fuel throughout the storage
period; that it will include in each customer service agreement an assignment of
legal and financial responsibility between the customers and PFS; that it will *‘not
voluntarily terminate before it has provided all agreed upon spent fuel storage
services as required in the service agreements, it has completed its licensing and
regulatory obligations under its license, and the license is terminated’’; that it will
require customers periodically to submit evidence of creditworthiness and provide
additional financial assurances, when necessary (such as prepayment, letters of
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credit, or a third-party guarantee); and that it will obtain onsite property insurance
in the amount of $70 million and an offsite liability policy in the amount of $200
million, which is the largest offsite insurance policy commercially available. See
LBP-00-6, 51 NRC at 137. The Board also found that PFS had committed to
making the Service Agreements effective for the entire life of the ISFSI facility.
See id. at 118; see also Applicant’s Motion for Partial Summary Disposition of
Utah Contention E and Confederated Tribes Contention F at 9.

PFS’s motion for summary disposition argued that the license conditions and
other promises mooted Utah’s concerns in Bases 1-5 and 7-10. The Board agreed
that the proposed conditions, additional commitments, and information submitted
by PFS mooted all of Contention Utah E except for Basis 6 (‘‘estimated costs
of construction and operation’”), Basis 10 with respect to the amount of onsite
liability insurance, and Basis 5 insofar as it relates to onsite liability. Accordingly,
the Board ruled that a hearing would still be held to resolve the estimated costs
issue and the potential liability issue. See LBP-00-6, 51 NRC at 112-33. The
Board referred its ruling for Commission review pursuant to 10 C.F.R. § 2.730(f).
See id. at 136. The Board deemed a referral to the Commission ‘‘warranted’’
because prior Commission rulings on financial assurance, including one in this
very proceeding, lie ‘‘[a]t the heart’’ of the Board’s determination. Id. See Private
Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-98-13,
48 NRC 26, 36 (1998); Lousiana Energy Services, L.P. (Claiborne Enrichment
Center), CLI-97-15, 46 NRC 294 (1997).

Both PFS and the NRC Staff urge the Commission, if it grants review, to
affirm the Board’s ruling.

II. INTERLOCUTORY COMMISSION REVIEW

In the interest of time, the Commission, through its office of the Secretary,
ordered the parties to brief both the question whether plenary interlocutory review
is appropriate and the merits of the financial assurance issue. We find review
appropriate under 10 C.F.R. §2.730(f), as the Board’s referral of the financial
assurance issue presents a novel issue that will benefit from early Commission
review. Section 2.730(f) directs presiding officers to refer a ruling to the
Commission if, in the judgment of the presiding officer, a *‘prompt decision is
necessary to prevent detriment to the public interest or unusual delay or expense.”’

The Commission’s general policy is to minimize interlocutory review. See,
e.g., Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-
00-11, 51 NRC 297, 299 (2000); Sequoyah Fuels Corp. (Gore, Oklahoma Site),
CLI-94-11, 40 NRC 55, 59 (1994). Ordinarily we grant interlocutory review
only where the referred ruling either threatens the adversely affected party with
“‘immediate and serious irreparable harm’ or ‘‘affects the basic structure of
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the proceeding in a pervasive or unusual manner.”” See 10 C.F.R. §2.786(g).
Sometimes, however, interlocutory review is appropriate as an exercise of our
inherent and ongoing supervisory authority over adjudicatory proceedings. See,
e.g., Advanced Medical Systems, Inc. (One Factory Row, Geneva, OH 44041),
ALAB-929, 31 NRC 271, 279 (1990) (Appeal Board may exercise discretion to
take review of referred ruling where ruling involved question of law that had
generic implications and had not been previously addressed on appeal). In our
Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12,48 NRC
18, 23 (1998), we encouraged licensing boards and presiding officers to refer to
the Commission rulings that present novel questions that could benefit from early
resolution.

The policy statement indicated our willingness to exercise our interlocutory
review authority in situations such as the one now before us. In Claiborne, we
approved use of license conditions to demonstrate financial assurance under Part
70 (governing materials licenses). The Board ruling here constitutes a decision of
first impression because it extends the Claiborne ‘‘license conditions’” approach
to Part 72 ISFSI licenses, the first application of the approach outside the Part
70 context. Early Commission review of the Board decision not only will clarify
what, if anything, requires further litigation in the current case, but also may
have generic implications for other proceedings, as the question of when a license
applicant has met its financial qualification requirements comes up frequently in
a variety of contexts. Accordingly, we have decided to review the Board decision,
and turn now to the merits of the questions it raises.

III. FINANCIAL ASSURANCE THROUGH LICENSE CONDITIONS

A. Use of License Conditions To Provide Financial Assurance Under
Part 72

Whether a license condition may be used to support a finding of reasonable
financial assurances under Part 72 of our regulations is a legal question, which we
review de novo. See Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-97-13, 46
NRC 195,206 (1997). We agree with the Board that license conditions can be an
acceptable method for providing reasonable assurance of financial qualifications
under 10 C.F.R. Part 72.

As we mentioned above, the Board’s view derives from early guidance we
gave in this very case. See CLI-98-13, 48 NRC at 36-37. There, we encouraged
the Board and the parties to consider the use of license conditions to satisfy
certain Part 72 financial assurance requirements, much in the same way license
conditions were used to eliminate certain concerns over the applicant’s financial
assurance under Part 70 in Claiborne. In its appellate brief, the State of Utah
presents two arguments why a license condition should not be used to satisfy
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financial assurance requirements of Part 72. First, Utah says that the Board
mistakenly ‘‘equated’’ the financial provisions of Part 72 with those of Part 70.
Second, it claims that the Board ‘‘erroneously concluded that the level of risk
posed by the PFS facility was more comparable to a uranium enrichment plant
than a nuclear power plant.”” Neither argument is persuasive.

In support of its first argument, Utah attempts to distinguish between the
financial requirements for an ISFSI license (Part 72) and the requirements for
the fuel-facility materials license at issue in Claiborne (Part 70). In setting the
financial qualifications standard that an applicant must meet, Part 70 uses the
phrase ‘‘appears financially qualified,”’ rather than the phrase ‘‘possesses . . . .
or has reasonable assurance of obtaining [the necessary funds],”” which is found
in Part 72. See 10 C.F.R. §72.22(e). In Claiborne, the Commission pointed
to differences in language between Part 70’s ‘‘appears financially qualified’’
clause and Part 50’s language, which, like Part 72, uses ‘‘reasonable assurance’’
terminology. We concluded in Claiborne that the ‘‘appears financially qualified”’
standard is ‘‘more flexible’’ than the detailed Part 50 standard. See 46 NRC at
299-300. However, nowhere in Claiborne did we state or imply that a carefully
drawn license condition could not, in combination with reasonable cost estimates,
provide ‘‘reasonable assurance’’ — even outside the Part 70 context examined in
Claiborne — that the applicant will have sufficient funds to construct and operate
a licensed facility safely.

Utah is incorrect in its assertion that the Board failed to address the implication
of the facial difference in the language of Part 70 and Part 72. The Board did
address the language variance between the two parts, and found — we think
correctly — that it alone did not answer the question whether license conditions
can provide sufficient financial assurance under Part 72. See LBP-00-6, 51 NRC
at 113-14. Utah maintains that the Board should have looked to the comprehensive
reactor financial assurance requirements found in Part 50 as “‘guidance’’ for what
is necessary for ISFSI financial assurance. But, while both Part 72 and Part
50 call for ‘‘financial assurance’” showings, the two parts differ considerably
on what must be shown. Part 50 prescribes in detail precisely what a reactor
license applicant must demonstrate. See 10 C.F.R. § 50.33(f); 10 C.F.R. Part 50,
Appendix C. Part 72, by contrast, contains no equivalent detail; it simply sets
out a broad ‘‘financial assurance’’ command. See 10 C.F.R. § 72.22(e). Part 72,
in other words, provides flexibility that Part 50 does not.

Thus, as we held in Claiborne, outside the reactor context it is sufficient for
a license applicant to identify adequate mechanisms to demonstrate reasonable
assurance, such as license conditions and other commitments. We will not require
such applicants to meet the detailed Part 50 requirements.

Our flexible approach to financial assurance in nonreactor cases appropriately
reflects differing levels of risk. Utah, though, argues that the Board erroneously
found that an ISFSI presents safety risks more closely comparable to a uranium

30



enrichment plant, like the one at issue in Claiborne, than to a nuclear power
reactor. According to Utah, the risks of an ISFSI are as great as those of a reactor,
and therefore PFS should make the same type of detailed financial showing
required of reactor license applicants under Part 50. We disagree with Utah
and find the Board’s risk calculus reasonable. As the Board pointed out, the
Commission has previously stated that a spent fuel storage facility, which holds
fuel that has been cooled for at least 1 year and is not subject to dispersive forces
associated with high temperatures and pressure, has a much smaller potential for
serious accidents than a power reactor. See LBP-00-6, 51 NRC at 114-16; see
also 60 Fed. Reg. 20,879 (1995).!

Claiborne should not be interpreted, however, to hold that where the danger
to public health and the environment presented by a proposed facility is not as
great as the danger presented by a nuclear reactor, the Commission will grant a
license to an applicant of dubious financial qualifications. Under the Claiborne
approach, we still consider the financial prospects of the proposed licensee, but
we do not hold the license applicant to Part 50-style specific means of showing
financial capability. Claiborne, for example, holds that the NRC need not require
detailed guarantees for financial backing when it has other means at its disposal,
such as license conditions, that make underfunding unlikely.

As we held in Claiborne, the requirement that a party provide reasonable
financial assurance does not require an ironclad guarantee of future business
success. See CLI-97-15, 46 NRC at 307. Even when evaluating financial
assurance under Part 50,

The Commission will accept financial assurances based on plausible assumptions and forecasts,
even though the possibility is not insignificant that things will turn out less favorably than
expected. Thus, the mere casting of doubt on some aspects of proposed funding plans is not
by itself sufficient to defeat a finding of reasonable assurance.

North Atlantic Energy Service Corp. (Seabrook Station, Unit 1), CLI-99-6, 49
NRC 201, 222 (1999). Thus, where a license applicant depends upon contractual
and other commitments for financial assurance, we do not reject the showing out
of hand or require litigation on the feasibility of those aspects of the applicant’s
financial plan or economic prospects. Here, the PES license conditions are such
that the facility will not be built or operated if PFS cannot raise sufficient funds.

!In the statement of considerations supporting a 1995 rulemaking that revised Part 72, the Commission responded

to a comment that the standards should be the same for ISFSI licensing as for a nuclear power license:
The potential ability of irradiated fuel to adversely affect the public health and safety and the environment is
largely determined by the presence of a driving force behind dispersion. Therefore, it is the absence of such
a driving force, due to the absence of high temperature and pressure conditions in an ISFSI (unlike a nuclear
reactor operating under such conditions that could provide a driving force), that substantially eliminate the
likelihood of accidents involving a major release of radioactivity from spent fuel stored in an ISFSI.

60 Fed. Reg. 20,883 (1995).
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Further, the cost assumptions, which are a critical part of the funding plan, are
subject to litigation before the Board. See LBP-00-6, 51 NRC at 123 n.9. Under
Claiborne, such conditions are an appropriate means of bolstering a financial
plan, and narrowing the questions at issue in demonstrating financial assurance.
We therefore affirm the Board’s decision in LBP-00-6 insofar as it approves use
of license conditions as part of PFS’s showing of financial assurance to operate
an ISFSI facility under Part 72.

B. Additional License Conditions

In addition to the two proposed license conditions, the Board also relied on
other commitments offered by PFS during the licensing process. See LBP-00-6,
51 NRC at 137-38.2 Utah argues that these additional commitments amount to
bald promises that offer no assurance of being fulfilled. While we disagree
with Utah’s suggestion that an applicant has no enforceable obligation to stand
behind representations made during the licensing process, we hold here, as we
have in other similar cases, that the additional conditions should be expressly
incorporated into the PFS license in order to eliminate any ambiguity as to
what PFS’s commitments are and to eliminate any question about whether these
promises are fully enforceable. See, e.g., Claiborne, 46 NRC at 308-09.

In addition, because PFS has stated that it will make the term of the service
agreements cover the entire term of the license (see Applicant’s Motion for Partial
Summary Disposition of Utah Contention E and Confederated Tribes Contention
F, at 9), proposed license condition LC 17-2 should be revised to read as follows:
““PFS shall not proceed with the Facility’s operation unless it has in place Service
Agreements covering the entire term of the license, with prices sufficient to cover
the operating, maintenance, and decommissioning costs of the Facility for the
entire term of the license.”

2 The additional commitments are to:
1. Incorporate into its customer service agreements (member and nonmember) provisions that mandate:

a. PFS will not voluntarily terminate before it has provided all agreed upon spent fuel storage services
as required in the service agreements, it has completed its licensing and regulatory obligations under its
license, and the license is terminated;

b. An assignment of legal and financial responsibility between the customer, as the owner of the spent
fuel, and PFS, including an acknowledgment that each customer must retain title to its fuel throughout
the storage period;

c. Customers will be required to (i) periodically provide pertinent financial information; (ii) meet
creditworthiness requirements; and (iii) provide PFS with any necessary additional financial assurances
(e.g., an advance payment, irrevocable letters of credit, third-party guarantee, or payment and
performance bond); and

2. Obtain an offsite liability policy in the amount of $200 million, i.e., a policy that matches the largest
commercially available offsite insurance coverage available.
51 NRC at 137.
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C. Right to a Hearing

Utah argues that the Board’s decision violates its right to a hearing by
“‘relegating financial qualification determinations to an inspection process in
which the State has no role.”” Utah complains that under PFS’s ‘‘license
conditions’” approach to financial assurance, an NRC inspector, after licensing,
will have to resolve complex financial issues to determine whether PFS has in
fact complied with the conditions, without input from Utah or from any other
Intervenor. This, says Utah, improperly truncates its hearing right.

We find Utah’s general argument overbroad. Using license conditions to
establish financial qualifications, and depending on NRC Staff oversight to ensure
that the license conditions are met, does not improperly defer material licensing
issues to the post-license inspection process.? If the determination necessary for
licensing were whether PFS actually has in hand sufficient funds for construction
and operations, then issuing the license on the strength of license conditions
would be improper. But the material issue here is whether PFS has shown, to
a reasonable degree, that it will have sufficient funds prior to construction and
operation, not whether it already has the funds. This is an issue that can be
resolved through appropriate license conditions, as we held in Claiborne, with
compliance to be determined by the NRC Staff after licensing.

Longstanding agency practice holds that matters may be left to the NRC
Staff for post-hearing resolution ‘‘where hearings would not be helpful and the
Board can ‘make the findings requisite to issuance of the license.” ”’ Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-788, 20 NRC
1102, 1159 (1984), quoting Consolidated Edison Co. of New York (Indian Point
Station, Unit 2), CLI-74-23, 7 AEC 947, 951 (1974). Post-licensing resolution
is appropriate for matters where a hearing would be unlikely to affect the result.
See Southern California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), LBP-82-39, 15 NRC 1163, 1216 (1982) (relying on Indian Point
Station). The key to the validity of post-licensing Staff reviews is whether the
NRC Staff inquiry is essentially ‘‘ministerial’’ and ‘ by [its] very nature require[s]
post-licensing verification.”” See Hydro Resources, Inc. (2929 Coors Road, Suite
101, Albuquerque, NM 87120), CLI-00-8, 51 NRC 227, 240 (2000).

3 Utah cites Union of Concerned Scientists v. NRC, 735 F.2d 1437 (D.C. Cir. 1984), to support its view that
post-licensing verification of compliance with financial license conditions unlawfully excludes material issues from
the licensing hearing. But Union of Concerned Scientists is readily distinguishable from our case. There, the court
of appeals struck down an agency rule excluding the results of emergency preparedness tests from NRC hearings,
test results that the NRC’s own rules made material to licensing. Here, by contrast, no NRC rule makes NRC Staff
review of compliance with financial license conditions material to licensing. The important question in a case like
ours, as Union of Concerned Scientists suggests, is whether the NRC Staff inspectors are expected to engage in
“‘ministerial’’- type compliance checks not suitable for hearings or are expected to themselves exercise a form of
adjudicatory discretion. See 735 F.2d at 1449. As we explain below, here we lack sufficient information to answer
that question, and therefore direct the Board to further consider it after obtaining additional information.

33



Here, we cannot definitively answer that question, for as Utah rightly points
out, all we have are abstract promises by PFS that it will obtain contracts and other
financial commitments guaranteeing the necessary funds. The PFS commitment
leaves the nature of the NRC Staff’s post-licensing inquiry uncertain. As Utah
stresses, PFS has produced no draft of the proposed long-term service agreements
on which the Board based its finding of reasonable financial assurance. In these
circumstances, we cannot be sure, within acceptable bounds, what the agreements’
terms will be, how inviolate their provisions will be, and how easy it will be for
NRC verification reviews to determine compliance. This is not to say that the
Staff is allowed no room to exercise professional judgment in conducting post-
licensing verification activities. However, sufficient details should be provided in
the license so that the Staff’s review is not subject to meaningful debate.

Among other things, Utah points to the possibility that PFS will draw up
service agreements with ‘‘loopholes’” — e.g., agreements that would allow its
members and customers to avoid paying for their spent fuel storage costs, leaving
the facility underfunded, or agreements that would allow PFS itself to voluntarily
dissolve, leaving the facility, still containing spent fuel, without an owner and
operator. Although the Board found that the service contracts could reasonably
ensure that these things will not happen, Utah contends that verifying that the
relevant provisions are in the service contracts may require legal and factual
judgments going beyond ‘‘ministerial’’ testing and inspection. On this point we
agree with Utah.

To reconcile post-hearing verification of a license condition by the NRC
Staff with cases like Union of Concerned Scientists, Shoreham, and Indian Point
Station, we must insist that the condition be precisely drawn so that the verification
of compliance becomes a largely ministerial rather than an adjudicatory act —
that is, the Staff verification efforts should be able to verify compliance without
having to make overly complex judgments on whether a particular contract
provision conforms, as a legal and factual matter, to the promises PFS has made.
The Board’s finding of reasonable financial assurance rested largely on PFS’s
promises not to commence operations prior to obtaining service contracts that
included certain provisions designed to ensure that PFS’s customers and members
could not easily avoid payments while leaving their spent fuel on PFS’s hands.
Because the Board’s finding turned on the inclusion of certain provisions in the
contracts, the wording of the contracts is crucial. But no sample or model service
agreements appear in the record, and we are in no position to determine whether
the NRC Staff verfication role will be relatively straightforward — a simple
determination whether promised provisions appear in the contracts — or will
require difficult discretionary judgments.
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In short, evaluating whether contract provisions in fact function as intended is
not merely a ministerial act; it calls for legal judgment.* We think the Board went
too far in putting evaluation of the legal effectiveness of service agreements into
the hands of the NRC Staff without itself reviewing a sample service contract.’
We have no doubt that a Board-approved and carefully worded model service
contract would suffice as guidance to the NRC Staff in later determining whether
PFS has met its financial assurance license commitments. This does not mean
that PFS must slavishly incorporate into every contract the exact wording of the
sample contracts. Rather, the sample contract is meant to provide guidelines that
readily allow the Staff to determine during its verification review that the contents
of actual contracts negotiated by PFS meet the Commission’s expectations as
reflected in the license.®

Accordingly, we reverse, in part, the Board’s grant of summary disposition and
remand the financial assurance issue with the direction that the Board (1) require
PFS to produce a sample service contract that meets all financial assurance license
conditions, and (2) give Intervenors an opportunity to address the adequacy of the
service contract to meet the concerns raised in Contention E. If Intervenors do not
raise further objections after reviewing the sample contract, or if the Board finds
intervenors’ objections insubstantial, then PFS would be entitled to summary
disposition on Utah Contention E. Otherwise, the contention should be set for
hearing.

The Board thus far has managed the scheduling of this case in exemplary
fashion, and we thus leave to the Board’s sound discretion the scheduling of
further filings on the remanded financial assurance issue. We anticipate that
the additional proceedings necessitated by this remand will not delay ultimate
resolution of this licensing case or unduly interfere with the Board’s current
hearing schedule.

4 Among the provisions that must be in the service agreements are provisions that PFS will not voluntarily dissolve
prior to providing the agreed services, a provision that the customer retains title to the spent fuel and an allocation of
liability among customers and PFS for any liability associated with the fuel, and provisions requiring the customer
to submit to credit checks and provide additional financial assurances.

51n its December 15, 1999 statement of position regarding Utah Contention E, Basis 3, the NRC Staff agreed
that without a draft or sample service agreement to look at, it was not possible to reach a finding that entering such
contracts would provide reasonable financial assurances. See LBP-00-6, 51 NRC at 123 n.8. The Staff further noted
that this issue will be resolved upon PFS’s compliance with the Staff’s proposed license conditions. /d.

6 This is analogous to the Commission’s post-licensing reviews of financial assurance documents for materials
licensees. For those reviews, Regulatory Guide 3.66, Standard Format and Content of Financial Assurance
Mechanisms Required for Decommissioning Under 10 CFR Parts 30, 40, 70, and 72, provides sample contract
language for financial assurance documents. While few bonds or letters of credit from banks use the exact language
of the Regulatory Guide, it serves as adequate guidance to the Staff to ensure that the contractual documents provide
the financial assurance intended by the Commission. Here, the sample contract, approved through the hearing
process, will provide similar guidance for Staff use.
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IV. CONCLUSION

For the foregoing reasons, the Licensing Board’s ruling on financial
qualifications in LBP-00-6 is affirmed in part, reversed in part, and remanded for
further proceedings consistent with this opinion. In addition, we direct the NRC
Staff and PFS to include in PFS’s license, as license conditions, promises made
by PFS during the licensing process and in support of its motion for summary
judgment, including its commitments:

not to commence construction before funding, in the amount to be
determined at hearing, is adequately committed;

not to commence operations before service agreements for the life of
the license, with prices adequate to fund operations, maintenance, and
decommissioning, in the amount to be determined at hearing, are in place;
to include provisions in service agreements requiring customers to retain
title to the spent fuel stored and allocating liability among PFS and the
customers;

to include provisions in the Service Agreements requiring customers to
provide periodically credit information, and, where necessary, additional
financial assurances such as guarantees, prepayment, or payment bond;
to include in the customer service agreements a provision requiring PFS
not to terminate its license prior to furnishing the spent fuel storage
services covered by the service agreement;

to obtain insurance for offsite liability in the amount of $200 million (the
maximum amount commercially available); and,

to obtain insurance covering onsite liability in an amount to be determined
at hearing.

IT IS SO ORDERED.

For the Commission’

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 1st day of August 2000.

7 Chairman Meserve and Commissioner Diaz were not available for affirmation to this Memorandum and Order.
Had they been present, they would have affirmed the Memorandum and Order.
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This proceeding concerns two applications for approval of license transfers.
The Commission finds that all three Petitioners to intervene have demonstrated
standing but that none has proffered an admissible issue. Therefore, the
Commission denies their requests for hearing. However, as part of the
Commission’s rationale is arguably new to the Petitioners, the Commission
affords them the opportunity to seek reconsideration of this Order and to present
arguments against the Commission’s reasoning.
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RULES OF PRACTICE: INTERVENTION (STANDING)
LICENSE TRANSFER

For a petitioner to demonstrate standing in a Subpart M license transfer
proceeding, the petitioner must

(1) identify an interest in the proceeding by

(a) alleging a concrete and particularized injury (actual or threatened) that

(b) is fairly traceable to, and may be affected by, the challenged action (the grant of an
application), and

(c) is likely to be redressed by a favorable decision, and

(d) lies arguably within the ‘‘zone of interests’’ protected by the governing statute(s).
(2) specity the facts pertaining to that interest.

See 10 C.F.R. §§2.1306,2.1308; Niagara Mohawk Power Corp. (Nine Mile Point
Nuclear Station, Units 1 and 2), CLI-99-30, 50 NRC 333, 340-41 & n.5 (1999)
(and cited authority).

RULES OF PRACTICE: INTERVENTION (STANDING)
LICENSE TRANSFER

An organization seeking representational standing must demonstrate how at
least one of its members may be affected by the licensing action (such as by
activities on or near the site), must identify that member by name and address,
and must show (preferably by affidavit) that the organization is authorized to
request a hearing on behalf of that member. See GPU Nuclear, Inc. (Oyster Creek
Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000) (and authority
cited therein).

RULES OF PRACTICE: INTERVENTION (STANDING)
LICENSE TRANSFER

In alicense transfer case where (as here) nearby Petitioners plausibly claim that
underfunding or other deficiencies may result in a general safety risk affecting
their persons or property, they should have the opportunity to seek a hearing
on their merits arguments. We therefore conclude that the Petitioners in this
proceeding have satisfied our standing requirements. See Oyster Creek, 51 NRC
at 202-03.
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LICENSE TRANSFER

RULES OF PRACTICE: ADMISSIBILITY OF ISSUES;
INTERVENTION (ADMISSIBILITY OF ISSUES)

To demonstrate that issues are admissible under Subpart M, a petitioner must

(1) set forth the issues (factual and/or legal) that petitioner seeks to raise,

(2) demonstrate that those issues fall within the scope of the proceeding,

(3) demonstrate that those issues are relevant and material to the findings necessary to a
grant of the license transfer application,

(4) show that a genuine dispute exists with the applicant on a material issue of law or fact,
and

(5) provide a concise statement of the alleged facts or expert opinions supporting
petitioner’s position on such issues, together with references to the sources and documents on
which petitioner intends to rely.

See 10 C.F.R. §§2.1306, 2.1308; Nine Mile Point, CLI-99-30, 50 NRC at 342
(and cited authority). As the Commission stated in Oyster Creek, CLI-00-6, 51
NRC at 203 (citations omitted):

These standards do not allow mere ‘‘notice pleading;’’ the Commission will not accept ‘‘the
filing of a vague, unparticularized’’ issue, unsupported by alleged fact or expert opinion
and documentary support. General assertions or conclusions will not suffice. This is not to
say that our threshold admissibility requirements should be turned into a ‘‘fortress to deny
intervention.”” The Commission regularly continues to admit for litigation and hearing issues
that are material and are adequately supported.

FINANCIAL QUALIFICATIONS
LICENSE TRANSFER
10 C.F.R. §50.33(f)

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Nuclear Management (the proposed nonowner operator of the plants at issue
in this proceeding) has, in effect, made the necessary showing of financial
qualifications because of its cost-passthrough contract with Northern States, an
electric utility with guaranteed rate-backed revenues.

Section 182a of the AEA gives the Commission considerable flexibility in
determining what kinds of qualifications are needed for particular kinds of
licenses. Specifically, that section charges us to review ‘‘such of the technical
and financial qualifications of the applicant . . . as the Commission may deem
appropriate for the license.”” 42 U.S.C. §2232(a). Our financial qualification
rule, section 50.33(f), does not expressly address the form of transaction at
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issue here — where an operating license is split, in effect, between an electric
utility ‘‘owner’’ and a nonutility ‘‘operator.”” But, consistent with congressional
intent, the rule contains enough flexibility to allow for an appropriate financial
qualification review. Section 50.33(f), in its introductory paragraph, demands only
““information sufficient to demonstrate’’ an applicant’s financial qualifications
“‘to carry out . . . the activities for which the permit or license is sought.”” And
the same paragraph indicates that the detailed information-filing requirements
contained elsewhere in section 50.33(f) (see subsections (1), (2), and (3)) come
into play only ‘‘as applicable.”’

We find the detailed requirements of sections 50.33(f)(2) and (f)(3) not
“‘applicable’’ to Nuclear Management. Our view is rooted in three factors: (1)
the nature of Nuclear Management’s licensed ‘‘activities’” — i.e., operating the
Prairie Island and Monticello plants, not funding them; (2) Northern States’s
electric utility status; and (3) Northern States’s contractual commitment to
assume full financial responsibility for funding the safe operation, maintenance,
and decommissioning of the plants.

In the context of this case, a detailed examination of Nuclear Management’s
costs, resources, and corporate structure, as contemplated by sections 50.33(f)(2)
and (f)(3), is unnecessary to meet the objectives of the rule. It is Northern
States’s contractual duty, not Nuclear Management’s, to fund safe operation of
the Monticello and Prairie Island plants. And Northern States’s ability to pay
the costs of running the plants safely has not been called into serious question.
Because Northern States is an electric utility regulated by the Minnesota Public
Utilities Commission, it has reasonable assurance of receiving sufficient rate
revenue to fund the safe operation of its plants. Indeed, our regulations presume
that rate-regulated utilities like Northern States are financially qualified to own or
operate nuclear power plants, and therefore expressly exempt them from a further
financial qualification showing. See 10 C.F.R. §50.33(f) (‘‘electric utility”’
exception). See Final Rule, ‘‘Elimination of Review of Financial Qualifications
of Electric Utilities in Operating License Review and Hearings for Nuclear Power
Plants,”” 49 Fed. Reg. 35,747, 35,749 (‘‘the rate process . . . assure[s] that
regulated utilities will have the financial resources needed to operate safely’”)
(Sept. 12, 1984).

It is true that the proposed licensed plant operator, Nuclear Management, is
not itself an electric utility, but the combination of the state regulator’s revenue
guarantee to Northern States and Northern States’s own service agreement with
Nuclear Management providing for cost passthrough offers reasonable assurance
as to the payment of Nuclear Management’s costs, and allows us to find in the
current record ‘‘information sufficient to demonstrate [Nuclear Management’s]
financial qualification . . . to carry out . . . the activities for which the . . .
license is sought.”” 10 C.F.R. §50.33(f). Even the bankruptcy of Nuclear
Management presumably would not endanger the public health and safety, for
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Northern States would remain both obliged and able to fund the plants’ continued
safe operation (or safe shutdown). For these reasons, we find Nuclear Management
financially qualified based on the current record, see no reason for further hearing
on Petitioners’ financial contentions, and conclude that the financial aspects of
transferring the plants’ operating licenses to Nuclear Management will not place
in jeopardy the public health and safety.

PETITION FOR RECONSIDERATION

We acknowledge that Petitioners arguably have not had a full opportunity
to address the precise theory on which we rest today’s finding that Nuclear
Management is financially qualified. Thus, we grant Petitioners permission to
file a consolidated request for reconsideration within 10 business days of the date
of this Order. Cf. 10 C.F.R. §§2.771, 2.786(e). See generally Louisiana Energy
Services, L.P. (Claiborne Enrichment Center), CLI-96-8, 44 NRC 107, 110 n.2
(1996). Applicants may file a response within 10 business days of receiving from
Petitioners any such request.

FINANCIAL QUALIFICATIONS
LICENSE TRANSFER
10 C.F.R. § 72.22(e)(2), (3)

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Nuclear Management has demonstrated the necessary financial qualifications
to operate the ISFSI by providing assurances that Northern States will continue
to pay the operation and maintenance expenses for the ISFSI. Because Northern
States’s own status as an electric utility remains unchanged, there will be no
change in the financial qualifications of the party ultimately responsible for
the safe operation, maintenance, and decommissioning of the ISFSI. Moreover,
Northern States has committed in its Nuclear Power Plant Operating Services
Agreement with Nuclear Management to continue financing the decommissioning
trust funds, and as an electric utility it retains its rate-based ability to finance those
funds.
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FINANCIAL QUALIFICATIONS
LICENSE TRANSFER
10 C.F.R. §50.33(f)

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

The rationale for the electric utility exception is equally applicable to future
utilities as it is to existing ones — i.e., the ratemaking process (federal and/or
state) provides reasonable assurance that the utilities will have access to the funds
necessary to operate their facilities safely.

FINANCIAL QUALIFICATIONS
LICENSE TRANSFER: NEWLY FORMED ENTITY
10 C.F.R. §50.33(f)(3)

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Moreover, the fact that New NSP (the proposed new owner of the plants
being transferred) is a ‘‘newly formed entity’’ is beside the point. Although
section 50.33(f)(3) imposes certain additional financial-information requirements
on ‘‘newly formed entities,”’ these requirements are subject to the same electric-
utility exception cited above. Consequently, those additional requirements do not
apply to New NSP.

FINANCIAL QUALIFICATIONS
LICENSE TRANSFER
10 C.F.R. §72.22(e)

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Section 72.22(e) of our regulations sets forth the financial qualifications
requirements for the owner or operator of an ISFSI. Unlike section 50.33(f),
it neither specifies particular information-filing requirements nor includes an
explicit ‘‘electric utility’” exception.
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RULES OF PRACTICE: ADMISSIBILITY OF ISSUES;
INTERVENTION (ADMISSIBILITY OF ISSUES)

Mere conclusions or assertions do not suffice to establish admissible issues
under Subpart M. See Oyster Creek, CLI-00-6, 51 NRC at 203.

FINANCIAL QUALIFICATIONS
LICENSE TRANSFER
10 C.F.R. §50.33(f)

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Where Nuclear Management (the proposed operator) expects to employ
substantially the same personnel and use essentially the same onsite organizations
as are now employed and used by Northern States, we see no grounds on which
to question the technical qualifications of either New NSP (the proposed new
owner) or Nuclear Management

FINANCIAL QUALIFICATIONS
LICENSE TRANSFER
10 C.F.R. §50.90

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Section 50.90 provides, in relevant part, that the licensee ‘‘follow[] as far as
applicable, the form prescribed for original applications.”” The inclusion of the
phrase ‘‘as far as applicable’” makes clear that we do not require applicants to
follow slavishly the form for original applications.

FINANCIAL QUALIFICATIONS
LIMITED LIABILITY COMPANIES
10 C.E.R. §50.40(b)

In Oyster Creek, CLI-00-6, 51 NRC at 208, an intervenor had asserted ‘‘that a
limited liability company is ‘inherently unqualified to own and operate’ a nuclear
power plant.”” We disagreed, ruling that limited liability companies are no
different from corporations in that both are legally structured to limit the liability
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of their shareholders, and that the Commission has issued reactor licenses to such
limited liability organizations for decades.

NATIONAL ENVIRONMENTAL POLICY ACT
LICENSE TRANSFER

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

10 C.F.R. § 51.22(c)(21)

Because the Commission has made a generic determination that license
transfers will not have a significant effect on the environment (see 10 C.F.R.
§51.22(c)(21)), and because Petitioners have given us no reason to determine
otherwise in this proceeding, we conclude that NEPA issues are not germane to
this license transfer proceeding.

PRICE ANDERSON ACT
LICENSE TRANSFER

RULES OF PRACTICE: INTERVENTION (ADMISSIBILITY
OF ISSUES)

Sections 140.1, 140.2(a), 140.10, and 140.11(a) of 10 C.F.R. call only for
““licensees’’ to maintain financial protection.

MEMORANDUM AND ORDER

This proceeding involves two license transfer applications by Northern States
Power Company (‘‘Northern States’’).! Both applications were submitted pur-
suant to section 184 of the Atomic Energy Act of 1954 (‘°‘AEA’’)? and section
50.80 of the Commission’s regulations.3

lAlthough the Commission ordinarily considers applications separately, we consolidate the proceedings that
address these two applications because they share so many issues and involve the same four facilities.

21 US.C. § 2234 (precluding the transfer of any NRC license unless the Commission both finds the transfer in
accordance with the AEA and gives its consent in writing).

310 CER. §50.80. This regulation reiterates the requirements of AEA § 184, sets forth the filing requirements
for a license transfer application, and establishes the following test for approval of such an application: (1) the
proposed transferee is qualified to hold the license and (2) the transfer is otherwise consistent with law, regulations,
and Commission orders.
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The first application, dated October 29, 1999, seeks authorization for
the transfer of the Facility Operating Licenses for three facilities — the
Monticello Nuclear Generating Plant (‘‘Monticello’’) and the Prairie Island
Nuclear Generating Plants (Units 1 and 2; collectively ‘‘Prairie Island’’) —
and the Materials License for the Prairie Island Independent Spent Fuel Storage
Installation (*‘Prairie Island ISFST’”).# Northern States proposes to transfer these
licenses to a newly formed entity that will also carry the name ‘‘Northern States
Power Company’’ but which, for the sake of avoiding confusion, is denominated
““New NSP’’ for purposes of this proceeding.

On March 24, 1999, Northern States entered into an agreement to merge with
New Century Energy, Inc. The resulting entity will be named Xcel Energy,
Inc. At the time of the merger, Northern States will transfer to New NSP all
of Northern States’s existing electric and natural gas utility facilities, as well as
all responsibility for and control over operations of those facilities. New NSP
will be a wholly owned subsidiary of Xcel, will be an electric utility under 10
C.F.R. § 50.2, will assume title to the facilities following approval of the proposed
license transfer, will employ the same facility personnel that Northern States
currently employs, and will (at least according to the first application) become
responsible for the operation, maintenance, and eventual decommissioning of the
four facilities. The application proposes no physical or operational changes to the
facilities other than the transfer of operating authority to New NSP. See Northern
States’s Answer to Ms. Overland’s Petition Regarding the New NSP Application,
dated March 9, 2000, at 2-3.

On February 10, 2000, the Commission published notices of this application
in the Federal Register. 65 Fed. Reg. 6641 (Monticello facility), 6642 (Prairie
Island facilities). In those notices, the Commission set a deadline of March 1,
2000, by which interested persons could seek to intervene and request a hearing
on Northern States’s October 29th application.

In a second (and related) application dated November 24, 1999, Northern
States seeks authorization to transfer to a new entity, Nuclear Management
Company, LLC (‘‘Nuclear Management’’), the operating authority for the four
facilities.’ Northern States indicates that substantially all of its operating personnel

4 This application also requests NRC approval of the transfer of Northern States’s Part 30 byproduct materials
licenses to New NSP. Those transfers are not challenged in this proceeding.

5 Approval of both applications would permit either New NSP or Nuclear Management to operate the facilities at
issue. Northern States would thus be free to transfer operating authority to either of these entities. Were Northern
States to transfer operating authority to New NSP at the outset, any subsequent transfer of operational authority to
Nuclear Management would necessarily be from New NSP, and could not go into effect without our granting yet
another application — seeking approval of the subsequent transfer from New NSP. We understand that Northern
States expects to complete the transfer of the licenses to New NSP (through the merger with New Century Energy,
Inc.) prior to any transfer of operating authority to Nuclear Management. Hence, it would appear that Northern States
wants New NSP to have the authority to operate the plant prior to (or in the absence of) any Commission’s approval

(Continued)
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dedicated to the four facilities will be transferred to Nuclear Management, either
as employees of that latter company or as Northern States employees under the
supervision of Nuclear Management. The application proposes no physical or
operational changes to the facilities other than the transfer of operating authority
to Nuclear Management. See Northern States’s Answer to Ms. Overland’s Petition
Regarding the Nuclear Management Application, dated March 9, 2000, at 2-4.

On February 15, 2000, the Commission published notices of this application
in the Federal Register. See 65 Fed. Reg. 7574. These notices set a deadline of
March 6, 2000, for intervention petitions and hearing requests regarding Northern
States’s November 24th application.

On February 27, 2000, Ms. Carol A. Overland filed petitions to intervene and
requests for hearing regarding both applications and all facilities at issue. On
February 29, 2000, the North American Water Office (‘‘the Water Office’’) filed
two petitions to intervene and requests for hearing which were, in most respects,
the same as those of Ms. Overland. On March 6, 2000, the Prairie Island Indian
Community (*‘the Indian Community’’) likewise submitted a similar petition and
request concerning the two proposed Prairie Island license transfers to Nuclear
Management. However, the Indian Community did not oppose the transfer to
New NSP, nor did it oppose transfers involving the Monticello plant.

Northern States filed answers to these petitions and requests pursuant to 10
C.F.R. §2.1307(a). All three Petitioners filed replies pursuant to 10 C.F.R.
§ 2.1307(b). The Staff has chosen not to participate as a party in the adjudicatory
portion of the proceeding. See generally 10 C.F.R. §2.1316(b), (c). We consider
the petitions under Subpart M of our procedural rules. See 10 C.F.R. §§2.1300 et
seq.

I. DISCUSSION

To intervene as of right in any Commission licensing proceeding, a petitioner
must demonstrate that its ‘‘interest may be affected by the proceeding,”” i.e., it
must demonstrate ‘‘standing.”” See AEA § 189a, 42 U.S.C. §2239(a); 10 C.F.R.
§§2.1306, 2.1308. The Commission’s rules for license transfer proceedings also
require that a petition to intervene raise at least one admissible issue. See 10
C.F.R. §2.1306. For the reasons set forth below, we conclude that Petitioners
have demonstrated standing but have failed to proffer admissible issues. We

therefore deny their petitions to intervene and requests for hearing.

of a transfer to Nuclear Management. It would also appear that Northern States filed the Nuclear Management
license transfer application to enable Northern States itself to use the latter company’s services in the event that the
transfer to New NSP is postponed or does not occur.
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A. Standing

For a petitioner to demonstrate standing in a Subpart M license transfer
proceeding, the petitioner must

(1) identify an interest in the proceeding by

(a) alleging a concrete and particularized injury (actual or threatened) that

(b) is fairly traceable to, and may be affected by, the challenged action (the grant of an
application), and

(c) is likely to be redressed by a favorable decision, and

(d) lies arguably within the ‘‘zone of interests’” protected by the governing statute(s).
(2) specify the facts pertaining to that interest.

See 10 C.F.R. §§2.1306, 2.1308; Niagara Mohawk Power Corp. (Nine Mile
Point Nuclear Station, Units 1 and 2), CLI-99-30, 50 NRC 333, 340-41 & n.5
(1999) (and cited authority). Moreover, an organization seeking representational
standing must demonstrate how at least one of its members may be affected by
the licensing action (such as by activities on or near the site), must identify that
member by name and address, and must show (preferably by affidavit) that the
organization is authorized to request a hearing on behalf of that member. See GPU
Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193,
202 (2000) (and authority cited therein).

All three Petitioners live, work, or own property in the vicinity of the
Prairie Island and Monticello plants. All claim that Northern States’s corporate
restructuring leaves unanswered questions about the financial and technical
qualifications of the plants’ new operator, and therefore creates a risk of shortcuts
in safety that could adversely affect the surrounding area. All seek the same relief
to preclude such injury (i.e., denial of approval of the license transfer). And all
assert that the safety-related issues fall within the interests protected by the AEA
and/or the National Environmental Policy Act.

We recently granted standing in the Oyster Creek license transfer proceeding
to petitioners who (like those in the instant proceeding) raised similar assertions
and either lived or were active quite close to the site. In a license transfer case
where (as here) nearby petitioners plausibly claim that underfunding or other
deficiencies may result in a general safety risk affecting their persons or property,
they should have the opportunity to seek a hearing on their merits arguments.
We therefore conclude that the Petitioners in this proceeding have satisfied our
standing requirements. See Oyster Creek, 51 NRC at 202-03.
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B. Admissibility of Issues

To demonstrate that issues are admissible under Subpart M, a petitioner must

(1) set forth the issues (factual and/or legal) that petitioner seeks to raise,

(2) demonstrate that those issues fall within the scope of the proceeding,

(3) demonstrate that those issues are relevant and material to the findings necessary to a
grant of the license transfer application,

(4) show that a genuine dispute exists with the applicant on a material issue of law or fact,
and

(5) provide a concise statement of the alleged facts or expert opinions supporting
petitioner’s position on such issues, together with references to the sources and documents on
which petitioner intends to rely.

See 10 C.F.R. §§2.1306, 2.1308; Nine Mile Point, CLI-99-30, 50 NRC at 342
(and cited authority). As we stated recently in Oyster Creek:

These standards do not allow mere ‘‘notice pleading;’’ the Commission will not accept ‘‘the
filing of a vague, unparticularized’’ issue, unsupported by alleged fact or expert opinion
and documentary support. General assertions or conclusions will not suffice. This is not to
say that our threshold admissibility requirements should be turned into a ‘‘fortress to deny
intervention.”” The Commission regularly continues to admit for litigation and hearing issues
that are material and are adequately supported.

CLI-00-6, 51 NRC at 203 (citations omitted). For the reasons set forth below, we
conclude that Petitioners have raised no admissible issues.®

1. Inapplicability of Financial Qualifications Filing Requirements to
Nuclear Management (Issues 2, 2a, 3, 4, 4a, 5, 7, 8 (partial), 11, 12, 14,
16, 17, and 22)

a. Transfer of Part 50 License to Nuclear Management (Issues 2, 2a, 3, 4,
4a, 5, 7, 8 (partial), and 17)

Petitioners assert that the Nuclear Management application fails, in various
ways, to meet the filing requirements of section 50.33(f) (or section 50.80, which
requires compliance with section 50.33) for demonstrating financial qualifications.

6 Because the issues raised by Ms. Overland and the Water Office are virtually identical (with the exception of two
issues raised by the latter but not the former), we will consider them together. We will use, to the extent possible,
the numerical order in Ms. Overland’s Petition Regarding the Nuclear Management Application (issues 1-22) and
denote the Water Office’s two additional issues as 2a and 4a, because they are closely related to Ms. Overland’s
issues 2 and 4. See Ms. Overland’s Petition Regarding the Nuclear Management Application, dated Feb. 27, 2000, at
10-22; Ms. Overland’s Petition Regarding the New NSP Application, dated Feb. 27, 2000, at 9-15; Water Office’s
Petition Regarding the Nuclear Management Application, dated Feb. 29, 2000, at 6-10; Water Office’s Petition
Regarding the New NSP Application, dated Feb. 29, 2000, at 5-8. Moreover, because these two Petitioners use the
same issues to challenge both of the license transfer applications, we will address each issue in the context of both
applications.
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(These two regulations are reproduced in full in Appendices A and B to this Order,
respectively.) In response, Northern States argues that Nuclear Management’s
“‘cost-passthrough’’ contractual arrangement with Northern States, an electric
utility with guaranteed revenues stemming from state-regulated rates, places
Nuclear Management under the umbrella of the ‘‘electric utility’’ exception to the
financial qualification requirements of section 50.33(f).”

We decline to admit Issues 2,8 2a,° 3,10 4,11 43,12 513 7,14 8 (partial),’> and
17,'¢ insofar as they apply to the Nuclear Management application, though we
reach this decision for reasons somewhat different from those proffered by the
Applicants. We disagree with them that Nuclear Management falls within the
“‘electric utility’” exception and is therefore absolved of any responsibility to show
specific financial qualifications. Rather than applying the exception, we find on
the current record that Nuclear Management, in effect, has made the necessary
showing of financial qualifications because of its cost-passthrough contract with

7 See, e.g., Northern States’s Answer to Water Office’s Petition Regarding the Nuclear Management Application,
dated March 13, 2000, at 15.

8 Issue 2: *“The license application poses undue risk to public health and safety because it fails to demonstrate
financial qualification of the applicant to carry out the activities for which the permit or license is sought, specifically
that the applicant possesses or has reasonable assurance of obtaining the funds necessary to cover estimated operation
costs for the period of the license. 10 C.F.R. § 50.33(f)(2).””

9 Issue 2a (Water Office’s Issue 3): ““The license transfer [to Nuclear Management] poses undue risk to public
health and safety because it does not show that the applicant either possesses the necessary funds, or that the
applicant has reasonable assurance of obtaining the necessary funds or that by a combination of the two the applicant
will have the necessary funds available to cover reactor maintenance expenses that can reasonably be expected to
escalate above historical levels as reactor components, including steam generator tubes, deteriorate prematurely and
fail at accelerating rates. The potential for these costs to escalate dramatically is amply demonstrated by the record
of the NSP v. Westinghouse lawsuit and other lawsuits brought by nuclear utilities against Westinghouse, and by the
recent steam tube rupture at Indian Point. 10 C.F.R. [§] 50.33(f)(2).””

Ofssue 3: *“The license application poses undue risk to public health and safety because it fails to provide
estimates for total annual operating costs for each of the first five years of operation of the facility. 10 C.F.R.
§50.33(H)(2).”

1/ssue 4: *“The license application poses undue risk to public health and safety because it fails to disclose the
source of funds to cover the operating costs for the facility. 10 C.F.R. § 50.33(f)(2).”

12 13sue 4a (Water Office’s Issue 4): “‘The license transfer [to Nuclear Management] poses undue risk to public
health and safety because it fails to disclose any other source of funding, such as the Settlement Agreement between
NSP and Westinghouse [E]lectric Corp. that may be necessary to cover reactor maintenance expenses that can
reasonably be expected to escalate above historical levels as reactor components, including steam generator tubes,
deteriorate prematurely and fail at accelerating rates, As noted above, there is ample record demonstrating the virtual
certainty that such costs will escalate dramatically within the next five years. 10 C.F.R. [§] 50.33(f)(2).”

13 Issue 5: “The license application poses undue risk to public health and safety because it fails to include the
same financial information as is required in an application for an initial license. 10 C.F.R. § 50.33()(2).””

14 Issue 7: *The license application poses undue risk to public health and safety because it fails to disclose its
financial ability to meet any contractual obligation to the entity which they have incurred or propose to incur. 10
C.F.R. §50.33(H(3)(i).”

15 Issue 8 (partial): “‘The license application poses undue risk to public health and safety because it fails to
disclose in sufficient detail the . . . financial . . . qualifications of the proposed transferee as would be required if
the application were for an initial license. 10 C.F.R. [§] 50.80.”

16 13sue 17: *“The license transfer application poses undue risk to public health and safety because the applicant,
in its proposed Operating License and Technical Specification Pages, relies on the prior financial qualifications
of Northern States Power, a corporation that will cease to exist upon completion of the merger, when under
federal regulations, it is the applicant, Nuclear Management Company, LLC, which must demonstrate financial
qualifications and assurance.”
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Northern States, an electric utility with guaranteed rate-backed revenues. This
arrangement provides sufficient assurance of Nuclear Management’s financial
qualifications. Nothing in Petitioners’ pleadings gives us reason to question, or
hold a hearing on, Northern States’s ability to fulfill its contractual commitment.
Our conclusion reflects sound regulatory policy and is consistent with both our
enabling legislation and our health-and-safety regulations.

Section 182a of the AEA gives the Commission considerable flexibility in
determining what kinds of qualifications are needed for particular kinds of
licenses. Specifically, that section charges us to review ‘‘such of the technical
and financial qualifications of the applicant . . . as the Commission may deem
appropriate for the license.”” 42 U.S.C. §2232(a). Our financial qualification
rule, section 50.33(f), does not expressly address the form of transaction at
issue here — where an operating license is split, in effect, between an electric
utility ‘“‘owner’’ and a nonutility ‘‘operator.”” But, consistent with congressional
intent, the rule contains enough flexibility to allow for an appropriate financial
qualification review. Section 50.33(f), in its introductory paragraph, demands only
“‘information sufficient to demonstrate’’ an applicant’s financial qualifications
“‘to carry out . . . the activities for which the permit or license is sought.”” And
the same paragraph indicates that the detailed information-filing requirements
contained elsewhere in section 50.33(f) (see subsections (1), (2), and (3)) come
into play only ‘‘as applicable.”’

Here, after careful review of the Northern States transaction and consideration
of all briefs filed in this adjudicatory proceeding, we find the detailed requirements
of sections 50.33(f)(2) and (f)(3) not ‘‘applicable’’ to Nuclear Management.
Our view is rooted in three factors: (1) the nature of Nuclear Management’s
licensed ‘‘activities’” — i.e., operating the Prairie Island and Monticello plants,
not funding them; (2) Northern States’s electric utility status; and (3) Northern
States’s contractual commitment to assume full financial responsibility for funding
the safe operation, maintenance, and decommissioning of the plants. See, e.g.,
Nuclear Management Application, Attachment 13 (‘‘Prairie Island Nuclear Power
Plant Operating Services Agreement’’) at 5, 8, 10, 13, 14, 15-16.

In the context of this case, a detailed examination of Nuclear Management’s
costs, resources, and corporate structure, as contemplated by sections 50.33(f)(2)
and (f)(3), is unnecessary to meet the objectives of the rule. It is Northern
States’s contractual duty, not Nuclear Management’s, to fund safe operation of
the Monticello and Prairie Island plants. And Northern States’s ability to pay
the costs of running the plants safely has not been called into serious question.!’

17 There may occasionally be unusual situations in which a rate-regulated utility’s financial condition might affect
the operator’s ability to obtain sufficient funds to meet its technical health-and-safety responsibilities. See Gulf

(Continued
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Because Northern States is an electric utility regulated by the Minnesota Public
Utilities Commission, it has reasonable assurance of receiving sufficient rate
revenue to fund the safe operation of its plants. Indeed, our regulations presume
that rate-regulated utilities like Northern States are financially qualified to own or
operate nuclear power plants, and therefore expressly exempt them from a further
financial qualification showing. See 10 C.F.R. §50.33(f) (‘‘electric utility”’
exception).'8

It is true, of course, as Petitioners stress, that the proposed licensed plant
operator, Nuclear Management, is not itself an electric utility, but the combination
of the state regulator’s revenue guarantee to Northern States and Northern States’s
own service agreement with Nuclear Management providing for cost passthrough
offers reasonable assurance as to the payment of Nuclear Management’s costs,
and allows us to find in the current record *‘information sufficient to demonstrate
[Nuclear Management’s] financial qualification . . . to carry out the activities
for which the license . . . is sought.”” 10 C.F.R. § 50.33(f). Even the bankruptcy
of Nuclear Management presumably would not endanger the public health and
safety, for Northern States would remain both obliged and able to fund the
plants’ continued safe operation (or safe shutdown). For these reasons, we find
Nuclear Management financially qualified based on the current record, see no
reason for further hearing on Petitioners’ financial contentions, and conclude
that the financial aspects of transferring the plants’ operating licenses to Nuclear
Management will not place in jeopardy the public health and safety.

We acknowledge that Petitioners arguably have not had a full opportunity
to address the precise theory on which we rest today’s finding that Nuclear
Management is financially qualified. Thus, we grant Petitioners permission to
file a consolidated request for reconsideration within 10 business days of the date
of this order. Cf. 10 C.F.R. §§2.771, 2.786(e). See generally Louisiana Energy
Services, L.P. (Claiborne Enrichment Center), CLI-96-8, 44 NRC 107, 110 n.2
(1996). Northern States may file a response within 10 business days of receiving
from Petitioners any such request.

States Utilities Co. (River Bend Station, Unit 1), CLI-94-10, 40 NRC 43 (1994). In River Bend, we permitted a
hearing because the intervenors had raised plausible concerns that the plant owner, although an electric utility, was
under such financial pressure that it would not reliably pass through its rate-backed revenues to fund safe operation
of the plant. Petitioners here have raised no such concerns, although, as we explain below, we will give Petitioners
an additional opportunity to do so.

18 See Final Rule, “‘Elimination of Review of Financial Qualifications of Electric Utilities in Operating License
Review and Hearings for Nuclear Power Plants,”” 49 Fed. Reg. 35,747, 35,749 (*‘the rate process . . . assure[s] that
regulated utilities will have the financial resources needed to operate safely’’) (Sept. 12, 1984).
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b. Transfer of Part 72 ISFSI License to Nuclear Management (Issues 11-12,
14, and 22)

In Issues 11-12, Petitioners assert that the license transfer poses undue risk to
public health and safety because it does not show that the Applicant either will
have the necessary funds (either by possessing funds or by having a reasonable
assurance of obtaining funds) available to cover estimated operating costs over
the planned life of the ISFSI, and that the applicant will have the necessary funds
to cover estimated decommissioning costs after the removal of spent fuel from
storage. 10 C.F.R. § 72.22(e)(2), (3).

We conclude, for the same reasons set forth in the preceding section, that
Nuclear Management has demonstrated the necessary financial qualifications to
operate the ISFSI by providing assurances that Northern States will continue to
pay the operation and maintenance expenses for the ISFSI. Because Northern
States’s own status as an electric utility remains unchanged, there will be no
change in the financial qualifications of the party ultimately responsible for
the safe operation, maintenance, and decommissioning of the ISFSI. Moreover,
Northern States has committed in its Nuclear Power Plant Operating Services
Agreement with Nuclear Management to continue financing the decommissioning
trust funds, and as an electric utility it retains its rate-based ability to finance those
funds. We therefore decline to admit this issue.'

Petitioners in Issue 22 argue that ‘‘[t]he license transfer application poses
undue risk to public health and safety because[,] . . . although it does include
a contract between Northern States Power Company and Nuclear Management
Company, L.L.C., for the generating plants, the Prairie Island contract only
mentions that [Northern States] operates an ISFSI, but . . . does not specifically
include provisions for operations, maintenance, decommissioning and nuclear
waste storage at the Prairie Island ISFSI.”” (This issue in not included in the
Petition Regarding the New NSP Application.)

Petitioners’ position reflects a misreading of the Nuclear Power Plant Operating
Services Agreement for the Prairie Island site. Under the terms of that agreement,
Northern States agrees to pay the operating, decommissioning, and capital
improvement costs for ‘‘the plant’”” — a term the Agreement defines to include
‘‘a nuclear power plant and independent spent fuel storage installation near Red
Wing, Minnesota.”” See Prairie Island Agreement at 1, 2, 10, appended to Nuclear
Management Application as ‘‘Attachment 13.”” We therefore reject this issue.

19 petitioners proffer a similar argument denominated as Issue 14: *“The license transfer poses undue risk to public
health and safety because the applicant has not provided financial assurance for decommissioning the ISFSI as if
it were an initial application. 10 C.F.R. § 72.30.”” We conclude (for the same reasons as set forth above regarding
Issues 11 and 12) that the application meets our regulatory requirements. We therefore decline to admit this issue.
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c. Transfer of Both Part 50 and Part 72 Licenses to Nuclear Management
(Issue 16)

In Issue 16, Petitioners argue (in part) that ‘‘[t]he license transfer poses
undue risk to public health and safety because the applicant has not provided
documentation that ‘Nuclear Management Company, LLC’ has any independent
assets. . . .”” Northern States responds that Nuclear Management will have
assets in the form of cost-reimbursement payments it will receive from Northern
States and the personnel it will inherit from Northern States or have at its
headquarters. See Answer to Ms. Overland’s Petition Regarding the Nuclear
Management Application at 29-30. We decline to admit this issue on the same
grounds specified earlier in this Order.

2. Inapplicability of “‘Electric Utility’’ Exception to New NSP (Issues 2-7,
11-12, and 16)

a. Transfer of Part 50 License to New NSP (Issues 2-7 and 16)

Northern States in the New NSP application explains that the latter company
will be an electric utility and is therefore not required to provide the information
specified in section 50.33(f)(2). See Northern States’s Answer Regarding Ms.
Overland’s Petition Regarding the Nuclear Management Application at 11-
14. Northern States relies on our definition of ‘‘electric utility’” in 10 C.F.R.
§50.2, i.e., an entity that will distribute electricity and recover its costs through
regulatorily-established rates.?® It then claims that New NSP’s status as an ‘‘elec-
tric utility’” will exempt it from the financial qualifications requirements of
10 C.F.R. §50.33(f), which provides that ‘‘[e]ach applicant shall state:
[e]xceptfor an electric utility applicant. . ., information sufficient to demonstrate

. . the financial qualification of the applicant. . . .”").

Petitioners assert that New NSP must comply with the financial qualifications
filing requirements of 10 C.F.R. §50.33(f). See, e.g., Ms. Overland’s Petition
Regarding the New NSP Application at 10-11. We disagree. The rationale for the
electric utility exception is equally applicable to future utilities as it is to existing
ones — i.e., the ratemaking process (federal and/or state) provides reasonable
assurance that the utilities will have access to the funds necessary to operate their
facilities safely. Moreover, the fact that New NSP is a ‘‘newly formed entity’’ is
beside the point. Although section 50.33(f)(3) imposes certain additional financial-
information requirements on ‘‘newly formed entities,”” these requirements are

20The Stipulation and Agreement between Northern States and the Minnesota Attorney General (and filed with the
Minnesota Public Utilities Commission) provides that “‘all certificates of need, franchises, rate schedules, and other
authorities provided or issued by operation of law or by order of the [Minnesota Public Utilities Commission] to
[Northern States], be deemed to be held by New NSP . . . effective upon the merger’s closing.”” See Ms. Overland’s
two petitions, Exhibit A at 1 (emphasis added).
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subject to the same electric-utility exception cited above. Consequently, those
additional requirements do not apply to New NSP. We therefore decline to admit
their issues 2-7 and 162! insofar as they apply to New NSP’s proposed ownership
of the Prairie Island and Monticello facilities.

b. Transfer of Part 72 ISFSI License to New NSP (Issues 11, 12, 14,
and 16)

We draw a similar conclusion regarding the transfer of ISFSI ownership,
though for a somewhat different reason. Section 72.22(e) of our regulations sets
forth the financial qualifications requirements for the owner or operator of an
ISFSI. Unlike section 50.33(f), it neither specifies particular information-filing
requirements nor includes an explicit ‘ ‘electric utility’’ exception. Petitioners have
not explained, even in cursory terms, why state-regulated rates are insufficient
to enable New NSP to meet its operating and decommissioning cost obligations.
See, e.g., Ms. Overland’s Petition Regarding the New NSP Application at 11-12,
13 (Issues 11, 12, 14, 16). For this reason, we decline to admit those issues insofar
as they apply to New NSP’s proposed ownership of the ISFSI.??

21 [ssue 2: *“The license application poses undue risk to public health and safety because it fails to demonstrate
financial qualification of the applicant to carry out the activities for which the permit or license is sought, specifically
that the applicant possesses or has reasonable assurance of obtaining the funds necessary to cover estimated operation
costs for the period of the license. 10 C.F.R. § 50.33(f)(2).””

Issue 3: *“The license application poses undue risk to public health and safety because it fails to provide estimates
for total annual operating costs for each of the first five years of operation of the facility. 10 C.F.R. § 50.33(f)(2).”’

Issue 4: ““The license application poses undue risk to public health and safety because it fails to disclose the
source of funds to cover the operating costs for the facility. 10 C.F.R. § 50.33(f)(2).”

Issue 5: ““The license application poses undue risk to public health and safety because it fails to include the same
financial information as is required in an application for an initial license. 10 C.F.R. § 50.33(f)(2).”

Issue 6: *“The license application poses undue risk to public health and safety because it fails to disclose the legal
and financial relationships it has or proposes to have with its stockholders or owners. 10 C.F.R. § 50.33(f)(3)(1).””

Issue 7: “‘The license application poses undue risk to public health and safety because it fails to disclose its
financial ability to meet any contractual obligation to the entity which they have incurred or propose to incur. 10
C.F.R. §50.33(H)(3)(ii).”

Issue 16: ‘“The license transfer poses undue risk to public health and safety because the applicant has not provided
documentation that New NSP has any independent assets nor has it demonstrated that [New NSP] is anything more
than a shell corporation to which operating expenses will be transferred as needed by the parent corporation.”

22 Issues 11 and 12: The license transfer poses undue risk to public health and safety because it does not show that
the applicant either possesses the necessary funds, or that the applicant has reasonable assurance of obtaining the
necessary funds or that by a combination of the two the applicant will have the necessary funds available to cover
estimated operating costs over the planned life of the ISFSI, and that the applicant will have the necessary funds
available to cover estimated decommissioning costs and the necessary financial arrangements to provide reasonable
assurance prior to transfer of the license that decommissioning will be carried out after the removal of spent fuel
from storage. 10 C.F.R. § 72.22(e)(2), (3).

Issue 14: *“The license transfer poses undue risk to public health and safety because the applicant has not provided
financial assurance for decommissioning the ISFSI as if it were an initial application. 10 C.F.R. § 72.30.”” We reject
this issue on the same grounds as we rejected analogous Issues 11 and 12.

Issue 16: *“The license transfer poses undue risk to public health and safety because the applicant has not provided
documentation that New NSP has any independent assets nor has it demonstrated that [New NSP] is anything more
than a shell corporation to which operating expenses will be transferred as needed by the parent corporation.”
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3. Reactor License Transfer Requirements Pursuant to Sections 50.80
and 50.90 (Issues 8-10, 13, and 18)

Issues 8 and 9: ““The license application poses undue risk to public health
and safety because it fails to disclose in sufficient detail the identity, financial
and technical qualifications of the proposed transferee as would be required if the
application were for an initial license. 10 C.F.R. Part 34; 10 C.F.R. § 50.80.””

We reject these issues insofar as they challenge either application. Petitioners
do not explain what *‘sufficient detail[s]’” are lacking with regard to the identity of
either New NSP or Nuclear Management. We find no such details to be missing.
See New NSP Application at A1-A4; Nuclear Management Application at 1, 3.
Moreover, as explained supra, New NSP is not required to meet the financial
qualification requirements of section 50.33(f) and, as discussed previously,
Nuclear Management has also satisfied those requirements. Petitioners also fail
to explain why the license transfers would have any effect on the technical
qualifications of either New NSP or Nuclear Management. Mere conclusions
or assertions do not suffice to establish admissible issues under Subpart M. See
Oyster Creek, 51 NRC at 203. Here, Nuclear Management (which we understand
will eventually be the facilities” operator) expects to employ substantially the same
personnel and use essentially the same onsite organizations as are now employed
and used by Northern States. Consequently, we see no grounds on which to
question either New NSP’s or Nuclear Management’s technical qualifications,
and we decline to admit the issue.

Issue 13:  ““The license transfer poses undue risk to public health and safety
because the applicant has not provided the applicant’s technical qualifications
to engage in operating the ISFSI as if it were an initial application. 10 C.F.R.
§72.28.”” We reject Issue 13 on the same ground as we rejected analogous Issues
8 and 9, above, regarding technical qualifications to operate the nuclear reactors.

Issue 18: “‘The license transfer application poses undue risk to public health
and safety because the applicant, in its proposed Operating License and Technical
Specification Pages, relies on the technical qualifications of Northern States
Power, but the applicant, Nuclear Management Company, LLC, must demonstrate
technical qualifications. [Nuclear Management] Application, Exhibits 3-11.”’
(This argument is also Issue 21 of Ms. Overland’s Petition Regarding the New
NSP Application, citing Exhibits F, G, H.) To the extent this issue is intended to
address the New NSP application, we reject it on the ground that it refers only
to Nuclear Management. In the context of the Nuclear Management application,
we reject this issue on the same ground that we rejected analogous Issues 8 and
9 regarding technical qualifications to operate the nuclear reactors and Issue 13
regarding technical qualifications to operate the ISFSI.

Issue 10:  “‘Thelicense amendment requested by applicant poses unduerisk to
public health and safety because it does not follow the form and does not provide
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the information prescribed for original applications. 10 C.F.R. [§] 50.90.”” We
do not believe that the two applications are flawed in this respect. Section 50.90
provides, in relevant part, that the licensee ‘ ‘follow[] as far as applicable, the form
prescribed for the original applications.”” The inclusion of the phrase ‘‘as far as
applicable’’” makes clear that we do not require applicants to follow slavishly the
form for original applications. In any event, Petitioners have not satisfied their
obligation to explain what parts of ‘‘the form . . . or information’’ for original
applications Northern States improperly failed to include in its two license transfer
applications.

4. Corporate-Related Issues (Issues 1, 6, 15, 16, 17, 18, and 23)

Issue I: “‘The license application poses undue risk to public health and
safety because it fails to disclose the names and addresses of corporate officers,
and the application is premature as the applicant is in fact unable to make this
disclosure, stating in the application that the names of the officers are not known.
10 C.F.R. § 50.33(d)(3)(ii); 10 C.F.R. § 72.22(d)(3)(ii).”’ Regarding the New NSP
application, Petitioners go on to state that New NSP ‘‘does not exist to make the
application as proposed licensee.”’

We reject this issue on the ground that Northern States has provided the
information for both New NSP (see Northern States’s Answer to Ms. Overland’s
Petition Regarding the New NSP Application at 10; ‘‘Supplement 1 to Request
for Transfer of NRC Licenses and Application for License Amendments Dated
October 29, 1999, dated March 14, 2000) and Nuclear Management (see
Northern States’s Answer to Ms. Overland’s Petition Regarding the Nuclear
Management Application at 11; Application Regarding Nuclear Management at
5-7).

Issue 6:  “‘The license application poses undue risk to public health and safety
because it fails to disclose the legal and financial relationships it has or proposes
to have with its stockholders or owners. 10 C.F.R. § 50.33(f)(3)(1).”’

As we held earlier in this Order, we deem Nuclear Management financially
qualified on the current record and find the detailed financial reporting
requirements of section 50.33(f)(3) not applicable. There is, in any event,
no apparent issue here. Northern States’s application clearly discloses the
legal and financial relationship that Nuclear Management will have with the
stockholders and owners upon which it will rely for funds to operate the four
facilities. Specifically, Northern States points to the application’s identification of
Nuclear Management’s owners, explanation of the relationship between one such
owner and Northern States, and further explanation of the relationship between
Nuclear Management and Northern States. See Application at 1-3; Northern
States’s Answer to Ms. Overland’s Petition Regarding the Nuclear Management
Application at 17-18. Neither Ms. Overland’s nor the Water Office’s Reply
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addresses this information. We find Northern States’s Answer convincing and,
accordingly, do not admit this issue.

Issue 15: Petitioners offer slightly different variations of this issue as it
pertains to each of the two applications.

Petitioners proffer the following issue regarding the Nuclear Management
Application:

The license transfer poses undue risk to public health and safety because the applicant proposes
that Nuclear Management Company, LLC, operate the Monticello and Prairie Island nuclear
generating plants and ISFSI, together with several other plants owned by Wisconsin Electric
Power Company, Alliant Energy Corporation, and Wisconsin Public Service Corporation; that
the corporate structure of that transfer includes yet another layer of corporations, named NSP
Nuclear Corporation, Alliant Energy Nuclear, LLC, WEC Nuclear Corporation, and WPS
Nuclear Corporation, which further legally insulates the parent corporations from liability for
Nuclear Management Company, LLC, and nuclear operations generally.

We recently rejected a similar ‘‘limited liability’” argument in Oyster Creek.
CLI-00-6, 51 NRC at 208. In that proceeding, an intervenor had asserted *‘that a
limited liability company is ‘inherently unqualified to own and operate’ a nuclear
power plant.”” We disagreed, ruling that limited liability companies are no
different from corporations in that both are legally structured to limit the liability
of their shareholders, and that the Commission has issued reactor licenses to such
limited liability organizations for decades. We find the reasoning in that decision
dispositive of this issue.?

Petitioners present a more broadly worded Issue 15 in their challenge to the
New NSP Application:

The license transfer poses undue risk to public health and safety because the applicant
repeatedly states that ‘‘New NSP’’ will be operating the plants and ISFSI, despite NSP’s
application of November 24, 1999, that demonstrates otherwise — that the plants and ISFSI,
together with several other plants owned by Wisconsin Electric Power Company, Alliant
Energy Corporation, and Wisconsin Public Service Corporation, will be operated by ‘‘Nuclear
Management Company, LLC,”” another newly formed entity, and that the corporate structure
of that transfer includes another layer of corporations, named NSP Nuclear Corporation,
Alliant Energy Nuclear, LLC, WEC Nuclear Corporation, and WPS Nuclear Corporation,
further insulating the parent corporations from liability for Nuclear Management Company,
LLC and nuclear operations generally.

It seems that Petitioners are here proffering two separate arguments. Insofar
as Petitioners are challenging the limited liability of the New NSP, we reject it

23 Petitioners proffer a similar argument denominated Issue 16: ‘“The license transfer poses undue risk to public
health and safety because the applicant has not . . . demonstrated that [Nuclear Management Company] is anything
more than a shell corporation to which operating expenses will be transferred as desired by the generating plant
and/or ISFSI owner.”” We reject this issue on the same grounds as we decline to admit Issue 15.
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on the ground stated immediately above. To the extent that they are also arguing
that the New NSP application is inconsistent with the Nuclear Management
application regarding which of those entities will have operating authority, we
find Petitioners’ literal reading to be accurate, but suggestive of nothing more than
the complexity of the restructuring that underlies the proposed license transfers.

Corporations such as Northern States often structure their mergers and
acquisitions in a way that provides them alternative means of accomplishing
their goals. We view the current dual applications as merely a reflection of this
fact. As we read the applications and their supporting documents, they indicate
to us that Northern States wants to have the option of either passing along the
operating authority to New NSP (which would presumably later pass the authority
along to Nuclear Management after receiving the Commission’s approval of an
as-yet-unfiled license transfer application), or to transfer that same authority
directly to Nuclear Management. This is consistent with our understanding that
Northern States intends to take the first of these options, i.e., it will act first
on the New NSP transfer (by shifting its assets and licenses to that company)
and only later will New NSP seek to transfer the operating authority to Nuclear
Management. When viewed in this light, the apparent contradiction between the
provisions of the two applications vanishes. New NSP would need operating
authority during the interim period between the facilities’ operation by the current
Northern States and the Commission’s action on an application for a transfer of
operating authority to Nuclear Management. See note 5, supra. For these reasons,
we decline to admit Issue 15 as it applies to New NSP.

Petitioners also raise a similar argument in what we denominate Issue 23:2*

Applicant repeatedly states both that NSP will “‘continue’” to exist as a legal entity and that
after the merger, a [Jnewly formed, wholly owned utility operating company subsidiary, ‘‘New
NSP’’ shall be formed. Both are not possible. Under the merger, NSP and [New Century
Energy] will merge and become ‘‘Xcel,”” and ‘‘Old NSP”’ will cease to exist. A ‘‘New
NSP’’ will be formed, and this ‘‘New NSP’’ is, as applicant admits, a NEW legal entity. As
such, a new entity cannot ‘‘continue’’ anything, it will begin. The repeated conflations and
statements that the new entity will “‘continue’’ does [sic] not belie the fact that the ‘‘New
NSP”’ is admittedly a newly formed entity and as such, ‘‘New NSP’’ must provide financial
assurance as required for any other new entity. Application at A-2, A-3, A-4, A-7. Exhibit H
(Information Notice 89-25).

(Emphasis in original petition.) Again, we find Petitioners’ literal reading to be
inconsequential. New NSP will be an electric utility and will therefore be exempt

24 This issue is enumerated as Issue 19 of Ms. Overland’s Petition Regarding the New NSP Application, but is not
included in her Petition Regarding the Nuclear Management Application.
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from the financial assurance requirements to which Petitioners allude, i.e., 10
C.F.R. §50.33(f)(3) (regarding new entities).?

Issue 17: “‘The license transfer application poses undue risk to public health
and safety because the applicant, in its proposed Operating License and Technical
Specification Pages, relies on the prior financial qualifications of Northern States
Power, a corporation that will cease to exist upon completion of the merger, when
under federal regulations, it is the applicant, Nuclear Management Company,
LLC, which must demonstrate financial qualifications and assurance. [Nuclear
Management] Application, Exhibits 3-11.”’2¢ We have already excluded this
issue as it relates to the Nuclear Management application. Given that Nuclear
Management is the sole focus of this issue, we also reject it as irrelevant to the
New NSP application.

5. NEPA Issues (Issues 19-20)

Issue 19:  ““The license transfer application violates NEPA because it does not
adequately address financial qualifications and assurance and the potential impact
of corporate failure, multi-layered limited liability, and abdication of financial
responsibility on the surrounding community’s tax base, property values, and
electric rates.”” (This argument is also Issue 17 of Ms. Overland’s Petition
Regarding the New NSP Application.)

Issue 20: *‘The license transfer application violates NEPA [the National
Environmental Policy Act] because it does not adequately address technical
qualifications of the applicant to operate, decommission, and handle the nuclear
waste without posing undue risk to public health and safety.’”’ (This argument is
also Issue 18 of Ms. Overland’s Petition Regarding the New NSP Application.)

We reject these two issues because the Commission has made a generic
determination that license transfers will not have a significant effect on the
environment (see 10 C.F.R. §51.22(c)(21)) and Petitioners have given us no
reason to determine otherwise in this proceeding. Consequently, NEPA issues are
not germane to the proceeding.

6. Price-Anderson Issue (Issue 21)

Issue 21:  “‘The license transfer application poses undue risk to public health
and safety because it is proposed that only NSP, which will cease to exist upon

B addition, Northern States will not cease to exist upon the completion of the merger; rather, it will simply do
business under a new name. It is our understanding of the merger that Northern States is purchasing New Century
Energy, that Northern States will be the surviving entity, and that it will thereafter change its name to Xcel.

26 This argument is also included as Issue 20 of Ms. Overland’s Petition Regarding the New NSP Application,
citing Application, Exhibits F, G, H.
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completion of the merger, have and maintain financial protection under Section
170 of the Atomic Energy Act of 1954 [referring to the Price-Anderson Act]
to cover public liability claims. ‘Nuclear Management Company, LLC,” as the
licensed operator, must provide this coverage as well. ‘New NSP’ and ‘NSP
Nuclear Corporation,” as the owners, must provide this coverage as well, and
must maintain coverage to address liability responsibility for financial assurance
purposes.”’” (This argument is Issue 22 in the Petition Regarding the New NSP
Application, where Petitioner similarly asserts that ‘* ‘New NSP,’ as the licensee,
must provide this coverage as well, and must maintain coverage to address liability
responsibility for financial assurance purposes.’”)

The four nonadjudicatory orders that the Staff issued earlier in this proceeding
render moot this issue insofar as it pertains to New NSP and Nuclear Management.
Those Staff orders require that Nuclear Management and New NSP each be added
to the indemnity agreement and the nuclear liability insurance policies, and also
that they participate in the secondary retrospective insurance pool.?’ Insofar as
Petitioners’ argument addresses the responsibilities of NSP Nuclear Corporation
(not a participant in this proceeding), Petitioners ignore the fact that 10 C.F.R.
§§ 140.1, 140.2(a), 140.10, and 140.11(a) call only for ‘‘licensees’’ to maintain
financial protection — a group within which NSP Nuclear Corporation does not
and presumably will not fall.

7. General Issues Proffered by the Indian Community

The Indian Community raises two general issues. First, it argues that Northern
States has failed to demonstrate the qualifications of Nuclear Management to hold
the operating license for the Prairie Island plants and ISFSI. More specifically,
the Indian Community does not share Northern States’s view that the application
and license changes are of merely an ‘‘administrative’’ nature, nor does it share
Northern States’s ‘‘expectation’ that current plant and ISFSI personnel will
transfer essentially intact to Nuclear Management. The Indian Community sees
nothing in the application that would demonstrate either the technical or the
personnel qualifications of Nuclear Management — a company that, according to
the Indian Community, has no history, virtually no employees, and no performance
record. Similarly, the Indian Community sees in the application no showing of

27 See Staff Orders Concerning Transfer of Monticello Operating Authority to Nuclear Management at 4 (Condition
2) (May 15, 2000); Staff Orders Concerning Transfer of Prairie Island Operating Authority to Nuclear Management
at 4 (Condition 2) (May 15, 2000); Staff Order Concerning Transfer of Monticello Ownership to New NSP at 3
(Condition 1) (May 12, 2000); Staff Order Concerning Transfer of Prairie Island Ownership to New NSP at 4
(Condition 1) (May 12, 2000). See also each of the Safety Evaluations, 4.0, appended to each of these four Staff
orders. Moreover, Petitioners’ argument ignores New NSP’s obligation and commitment to maintain the financial
protection required by the Price-Anderson Act. See New NSP Application at A-7; Northern States’s Answer to Ms.
Overland’s Petition Regarding the New NSP Application at 28. See also Northern States’s Answer to Ms. Overland’s
Petition Regarding the Nuclear Management Application at 34 & n.17.
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Nuclear Management’s financial viability, especially as the company has no
apparent assets. The Indian Community is also concerned about Northern States’s
proposal to separate the operational responsibility (which would reside with
Nuclear Management) from the financial responsibility (which would remain
with Northern States). See Indian Community’s Petition to Intervene, dated
March 6, 2000, at 4-5.

Second, the Indian Community contends that Northern States has failed to
provide as much information on Nuclear Management as would be required of an
initial applicant and has thereby failed to show that its license transfer request is
otherwise consistent with law. Regarding this second issue, the Indian Community
asserts that Northern States is using the separation of financial and operational
responsibilities to avoid the provisions of 10 C.F.R. §§ 50.80 and 72.50 requiring
Applicants to provide ‘‘as much of the information . . . with respect to the
identity and technical and financial qualifications of the proposed transferee as
would be required . . . if the application were for an initial license.”” According
to the Community, this absence of information exposes it to ‘‘the dangers of
failures to perform by [Nuclear Management].”” See id. at 5-6.

The Commission has addressed each facet of these two general issues in its
discussion of the issues raised by Ms. Overland and the Water Office. We reject
these general issues on the same grounds as we rejected the more specific issues
proffered by Ms. Overland and the Water Office.

C. Request for Consolidation

Ms. Overland requests that these two license transfer applications be
consolidated with similar applications seeking to transfer operating authority of
other nuclear facilities (e.g., Point Beach, Kewaunee, Duane Arnold) to Nuclear
Management. See Ms. Overland’s Reply, dated March 15, 2000, at 17; Ms.
Overland’s Petition Regarding the Nuclear Management Application at 2 n.1. Our
rejection of the three hearing requests in this proceeding renders Ms. Overland’s
request moot. In any event, there are no pending adjudications regarding the other
facilities, so there would be no adjudicatory proceedings into which the instant
one could be consolidated.

II. CONCLUSION

For the reasons set forth above, the Commission:

(1) Denies the petitions to intervene and requests for hearing filed by Ms.
Overland, the Water Office, and the Indian Community;

(2) Dismisses as moot Ms. Overland’s request for consolidation;

(3) Authorizes Petitioners to file a consolidated request for reconsideration
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within 10 business days of the date of this Order, and further authorizes Northern
States to file a response within 10 business days of receiving Petitioners’ request.
IT IS SO ORDERED.

For the Commission?®

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 1st day of August 2000.

28 Chairman Meserve and Commissioner Diaz were not available for affirmation of this Memorandum and Order.
Had they been present, they would have affirmed the Memorandum and Order.
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APPENDIX A

10 C.F.R. §50.33: Contents of applications; general information.

Each application shall state:
k ok ok 3k
(f) Except for an electric utility applicant for a license to operate a utilization facility
of the type described in §50.21(b) or § 50.22, information sufficient to demonstrate to the
Commission the financial qualification of the applicant to carry out, in accordance with
regulations in this chapter, the activities for which the permit or license is sought. As
applicable, the following should be provided:

(1) If the application is for a construction permit, the applicant shall submit information
that demonstrates that the applicant possesses or has reasonable assurance of obtaining the
funds necessary to cover estimated construction costs and related fuel cycle costs. The
applicant shall submit estimates of the total construction costs of the facility and related
fuel cycle costs, and shall indicate the source(s) of funds to cover these costs.

(2) If the application is for an operating license, the applicant shall submit information
that demonstrates the applicant possesses or has reasonable assurance of obtaining the
funds necessary to cover estimated operation costs for the period of the license. The
applicant shall submit estimates for total annual operating costs for each of the first five
years of operation of the facility. The applicant shall also indicate the source(s) of funds to
cover these costs. An application to renew or extend the term of an operating license must
include the same financial information as is required in an application for an initial license.

(3) Each application for a construction permit or an operating license submitted by
a newly-formed entity organized for the primary purpose of constructing or operating a
facility must also include information showing:

(1) The legal and financial relationships it has or proposes to have with its
stockholders or owners;

(ii) Its financial ability to meet any contractual obligation to the entity which they
have incurred or proposed to incur; and

(iii) Any other information considered necessary by the Commission to enable it
to determine the applicant’s financial qualification.

(4) The Commission may request an established entity or newly-formed entity to
submit additional or more detailed information respecting its financial arrangements and
status of funds if the Commission considers this information appropriate. This may
include information regarding a licensee’s ability to continue the conduct of the activities
authorized by the license and to decommission the facility.
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APPENDIX B

10 C.F.R. §50.80: Transfer of licenses.

(a) No license for a production or utilization facility, or any right thereunder, shall be
transferred, assigned, or in any manner disposed of, either voluntarily or involuntarily, directly
or indirectly, through transfer of control of the license to any person, unless the Commission
shall give its consent in writing.

(b) An application for transfer of a license shall include as much of the information
described in §§ 50.33 and 50.34 of this part with respect to the identity and technical and
financial qualifications of the proposed transferee as would be required by those sections if
the application were for an initial license, and, if the license to be issued is a class 103 license,
the information required by § 50.33a. The Commission may require additional information
such as data respecting proposed safeguards against hazards from radioactive materials and the
applicant’s qualifications to protect against such hazards. The application shall include also a
statement of the purposes for which the transfer of the license is requested, the nature of the
transaction necessitating or making desirable the transfer of the license, and an agreement to
limit access to Restricted Data pursuant to § 50.37. The Commission may require any person
who submits an application for license pursuant to the provisions of this section to file a written
consent from the existing licensee or a certified copy of an order or judgment of a court of
competent jurisdiction attesting to the person’s right (subject to the licensing requirements of
the Act and these regulations) to possession of the facility involved.

(c) After appropriate notice to interested persons, including the existing licensee, and
observance of such procedures as may be required by the Act or regulations or orders of the
Commission, the Commission will approve an application for the transfer of a license, if the
Commission determines:

(1) That the proposed transferee is qualified to be the holder of the license; and
(2) That transfer of the license is otherwise consistent with applicable provisions of
law, regulations, and orders issued by the Commission pursuant thereto.
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Cite as 52 NRC 65 (2000) CLI-00-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket No. 40-8968-ML

HYDRO RESOURCES, INC.
(2929 Coors Road, Suite 101,
Albuquerque, NM 87120) August 21, 2000

The Commission refuses to reconsider its prior ruling leaving a materials
license in place, but prohibiting its use, pending submission of sufficient financial
assurance information. CLI-00-8, 51 NRC 227 (2000). The Commission finds
that its approach does not prejudice Intervenors.

MATERIALS LICENSE: FINANCIAL ASSURANCE
RULES OF PRACTICE: OPPORTUNITY FOR HEARING

Subpart L’s authorization of post-licensing hearings carries with it a
Commission obligation to set aside wrongfully issued licenses when the hearing
process uncovers fatal defects.

MATERIALS LICENSE: FINANCIAL ASSURANCE
RULES OF PRACTICE: OPPORTUNITY FOR HEARING

Some licensing defects, such as a failure to provide sufficient information, by
their nature do not call for revoking a license outright, for a prompt cure may be
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possible without compromising the public health and safety and without defeating
Intervenors’ hearing rights.

MEMORANDUM AND ORDER

On May 25, 2000, we issued an order in this docket prohibiting Hydro
Resources, Inc. (HRI), from using its already-issued license for in situ leach
mining operations at the so-called ‘‘Crownpoint Uranium Project’” in New
Mexico. See CLI-00-8, 51 NRC 227 (2000). We reasoned that HRI had failed to
submit sufficient financial assurance information, or to obtain the requisite NRC
Staff approval of a financial assurance plan, even for the one site, ‘‘Church Rock,
Section 8,”” where HRI had plans to begin operations in the foreseeable future.
See id. at 239-43. We gave HRI 180 days to submit a financial assurance plan,
and provided Intervenors an opportunity to litigate the adequacy of the proposed
plan. See id. at 242. In the meantime, as a matter of our ‘equitable discretion to
fashion sensible remedies,”” we left the HRI license in force but added a condition
prohibiting use of the license until HRI supplied the missing financial assurance
information and obtained NRC Staff approval of a financial assurance plan. See
id. at 241-42 & n.18.

Intervenors have moved for partial reconsideration of our Order. They maintain
that we should have revoked HRI’s license rather than simply prohibited its use.
We disagree. The hearing process in this case has largely taken place after NRC
Staff issuance of the HRI license, as permitted by our procedural rules governing
materials licensing. See 10 C.F.R. Part 2, Subpart L. Intervenors correctly point
out that Subpart L’s authorization of post-licensing hearings carries with it a
Commission obligation to set aside wrongfully issued licenses when the hearing
process uncovers fatal defects. Some licensing defects, however, such as a failure
to provide sufficient information, by their nature do not call for revoking a license
outright, for a prompt cure may be possible without compromising the public
health and safety and without defeating Intervenors’ hearing rights.

That is the case here. We have required HRI to submit a financial assurance
plan. In the meantime, HRI cannot use its license. Our approach does not
prejudice Intervenors, as we have guaranteed their right to challenge HRI’s
ultimate financial assurance showing, and the Presiding Officer, and ultimately
the Commission itself, stand ready to reject HRI’s license should HRI’s showing
prove inadequate.

The motion for partial reconsideration is denied.
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IT IS SO ORDERED.

For the Commission'

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 21st day of August 2000.

! Commissioner Dicus was not available for affirmation of this Memorandum and Order. Had she been present,
she would have affirmed the Memorandum and Order.
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Cite as 52 NRC 68 (2000) CLI-00-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta J. Dicus

Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey Merrifield
In the Matter of Docket No. 11004440
(License No. XSNM 02611)
TRANSNUCLEAR, INC.
(Export of 93.3% Enriched Uranium) August 24, 2000

The Commission denies the Nuclear Control Institute’s amended petition to
intervene and request a hearing on Transnuclear, Inc.’s revised license application
seeking to export highly enriched uranium to The Netherlands. The Commission
also orders issuance of the export license.

EXPORT LICENSING PROCEEDING: STANDING TO INTERVENE

An organization’s institutional interest in providing information to the public
and the generalized interest of its membership in minimizing the danger from
proliferation are insufficient to confer standing under section 189a of the Atomic
Energy Act of 1954, as amended. Transnuclear, Inc. (Export of 93.3% Enriched
Uranium), CLI-99-15, 49 NRC 366, 367-68 (1999); Transnuclear, Inc. (Export of
93.3% Enriched Uranium), CLI-98-10, 47 NRC 333, 336 (1998); Transnuclear,
Inc. (Export of 93.15% Enriched Uranium), CLI-94-1, 39 NRC 1, 4-6 (1994).

EXPORT LICENSING PROCEEDING: STANDING TO INTERVENE
(DISCRETIONARY STANDING)

A discretionary hearing is not warranted where such a hearing would impose
unnecessary burdens on participants and would not provide the Commission with

68



additional information needed to make its statutory determinations under the
AEA. 10 C.F.R § 110.84(a).

ATOMIC ENERGY ACT: HEU EXPORT LICENSE

Diplomatic notes containing a government’s assurances that it will convert
HEU fuel to LEU fuel as soon as the conversion has been licensed by appropriate
regulatory authorities and a supply of LEU fuel becomes available, constitute
assurances sufficient to satisfy AEA section 134a(2). Transnuclear, Inc. (Export
of 93.3% Enriched Uranium), CLI-99-20, 49 NRC 469, 473-74 (1999), citing id.,
CLI-98-10,47 NRC at 338 n.5.

ATOMIC ENERGY ACT: HEU EXPORT LICENSE

Analysis performed by Argonne National Laboratories of a facility’s fuel needs
is sufficient evidence upon which the NRC may rely in assessing the potential
risk of retransfer of excess HEU.

ATOMIC ENERGY ACT: COMMON DEFENSE AND SECURITY

Judgments of the Executive Branch regarding the common defense and security
of the United States in export licensing proceedings involve matters of its foreign
policy and national security expertise, and the NRC may properly rely on those
conclusions. Natural Resources Defense Council, Inc. v. NRC, 647 F.2d 1345,
1364 (D.C. Cir. 1981).

MEMORANDUM AND ORDER

I. INTRODUCTION

The Nuclear Control Institute (NCI) has filed an amendment to its Petition for
Leave to Intervene and Request for Hearing on Transnuclear, Inc.’s (Transnuclear)
revised license application seeking to export highly enriched uranium (HEU) to
The Netherlands. For the reasons discussed in this Memorandum and Order, we
deny NCTI’s intervention and hearing request and order issuance of the license.

II. BACKGROUND

On May 7, 1991, Transnuclear filed a license application with the Commission
seeking authorization to export 38.285 kilograms of HEU as fuel for the European
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Commission’s High Flux Reactor in Petten, The Netherlands (the Petten reactor).
On July 3, 1991, the Nuclear Control Institute (NCI or Petitioners) filed a
Petition for Leave to Intervene and Request for Hearing. Under the Commission’s
regulations found at 10 C.F.R. § 110.84(d), the Commission does not act on
hearing requests or intervention petitions until it has received the Executive
Branch’s views on the merits of the application. The Commission received those
views on June 2, 2000. Those views were supplemented by a separate letter dated
July 31, 2000, containing an updated analysis of Transnuclear’s revised license
application prepared by Argonne National Laboratory (ANL).

Following submission of the license application and NCI’s intervention
petition, Congress enacted new requirements, commonly referred to as the
Schumer Amendment, governing the export of HEU.! Following passage of
the Schumer Amendment, the European Commission’s Joint Research Center
(JRC), which operates the Petten reactor, failed to provide the required assurances
that it would convert the Petten reactor to use low enriched uranium (LEU)
fuel. In light of the requirements imposed upon the export of HEU by the
Schumer Amendment, the Executive Branch could not then recommend that the
Commission approve Transnuclear’s license application. The Executive Branch
asked that the Commission keep the application pending while consultations with
the European Commission and the JRC remained ongoing.

In a January 2000 exchange of formal diplomatic notes, the European
Commission and the United States government agreed that the Petten reactor
will be converted from HEU to LEU fuel as soon as a license has been issued
by the Dutch regulatory authorities and an adequate supply of LEU fuel has been
procured for the reactor. This agreement is contingent upon the U.S. government
““making its best efforts’” to obtain a supply of HEU fuel for the Petten reactor
to permit continued operation of the facility until the conversion to LEU fuel has
been completed. The diplomatic notes contain additional assurances inter alia
that the Petten reactor will seek a license and LEU fuel in a timely manner; that
the conversion process will involve active collaboration between experts at the
JRC and the Department of Energy’s National Laboratories; that the European

!The Schumer Amendment resulted in a new section 134 being added to the Atomic Energy Act. See 42 U.S.C.
§2160d. Section 134 of the AEA permits the issuance of a license for export of uranium enriched to 20% or more
in the isotope 235 to be used as a fuel or target in a nuclear research or test reactor only if, in addition to the other
requirements of the AEA, the NRC first determines that:

(1) there is no alternative nuclear reactor fuel or target enriched in the isotope 235 to a lesser percent than
the proposed export, that can be used in that reactor;

(2) the proposed recipient of that uranium has provided assurances that, whenever an alternative nuclear
reactor fuel or target can be used in that reactor, it will use that alternative in lieu of highly enriched uranium;
and

(3) the United States government is actively developing an alternative nuclear reactor fuel or target that
can be used in that reactor.

42 U.S.C. §2160d(a)(1)-(3). The Commission has incorporated these requirements into its regulations at 10 C.F.R.
§ 110.42(a)(9)().
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Commission will keep the United States government informed of the progress
being made toward licensing and conversion of the Petten reactor; that barring
unforeseen licensing difficulties beyond the control of the European Commission,
conversion of the Petten reactor will be completed by May 12, 2006; and that
even if the conversion is not then complete, the Petten reactor will not operate
using HEU fuel after May 12, 2006.

In light of these understandings, Transnuclear submitted a revised license
application to the Commission dated February 11, 2000. This revised application
seeks authorization to export 150.348 kilograms of HEU as fuel for the Petten
reactor to be delivered over a 4-year period in annual tranches of 37.587 kilograms
of HEU. The HEU in the form of metal will be fabricated into fuel elements by
CERCA in France for the Petten reactor.

Transnuclear’s revised application was submitted to the Executive Branch for
its views on March 1, 2000. The Department of State provided the Commission
with Executive Branch views on the merits of Transnuclear’s application by letter
dated June 2, 2000. These views were supplemented by a separate letter, dated
July 31, 2000, enclosing an updated analysis performed by Argonne National
Laboratory (ANL) detailing the Petten reactor’s current HEU fuel status and
additional HEU fuel needs in light of the proposed schedule to convert to LEU
fuel use. The Executive Branch advised the Commission that the proposed
export would not be inimical to the common defense and security of the United
States and that the other requirements of the AEA had been met. With respect
to the requirements of section 134 of the AEA (the Schumer Amendment), the
Executive Branch further advised that the European Commission has agreed that
it is feasible to convert the Petten reactor from HEU fuel to LEU fuel; the
European Commission has committed to pursue conversion of the Petten reactor
in a timely manner; and that ANL has an active DOE-funded program under way
which has developed an LEU fuel suitable for use in the Petten reactor. In light
of these findings, the Executive Branch has recommended approval of the license
application.

On April 6, 2000, NCI amended its original 1991 Petition for Leave to Intervene
and Request for Hearing. On June 27, 2000, NCI also provided the Commission
with its response to the June 2, 2000 views of the Executive Branch. In light of the
European Commission’s commitment to convert the Petten reactor to LEU fuel
use and the additional information provided by the JRC and the Executive Branch,
NCI now agrees that the requirements of the Schumer Amendment have been met.
NCl is therefore withdrawing the contentions set forth in its original July 3, 1991
petition and no longer opposes the granting of Transnuclear’s license application.
Amended Petition at 6, 8. As discussed below, however, NCI continues to believe
that the Commission should impose conditions on the granting of this export
license as a means of ensuring Transnuclear’s compliance with applicable U.S.
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law and policy governing the placing of HEU into international commerce. Id.
at 6.

III. PETITIONER’S STANDING

Before turning to the merits of NCI’s petition, the Commission first addresses
the issue of NCI’s standing. The Commission finds that NCI lacks standing to
intervene in this proceeding as a matter of right. NCI is a nonprofit, educational
corporation based in the District of Columbia actively engaged in disseminating
information to the public concerning the proliferation, safety, and environmental
risks associated with the use of weapons-useable nuclear materials, equipment, and
technology. Amended Petition at 3 n.5 (referencing that section of NCI’s original
1991 petition setting forth its interests). The Commission has long held, and NCI
has previously conceded, that NCI's institutional interest in providing information
to the public and the generalized interest of its membership in minimizing the
danger from proliferation are insufficient to confer standing under section 189a of
the Atomic Energy Act. See, e.g., Transnuclear, Inc. (Export of 93.3% Enriched
Uranium), CLI-99-15,49 NRC 366, 367-68 (1999); Transnuclear, Inc. (Export of
93.3% Enriched Uranium), CLI-98-10, 47 NRC 333, 336 (1998); Transnuclear,
Inc. (Export of 93.15% Enriched Uranium), CLI-94-1, 39 NRC 1, 4-6 (1994).
The Commission in CLI-94-1 set forth the applicable legal principles and case
law supporting this conclusion. There is no reason to repeat that discussion here,
particularly since NCI again appears to recognize that it does not have standing to
intervene in this proceeding as a matter of right. See Amended Petition at 8 n.10
(laying the basis for a discretionary hearing only).

The Commission has further considered whether to order a discretionary
hearing in this proceeding. The Commission’s regulations provide for a
discretionary hearing if the Commission finds that a hearing would assist it
in making the statutory determinations required by the AEA and be in the public
interest. 10 C.F.R. § 110.84(a). NCI asserts that a full and open hearing would
assist the Commission and be in the public interest. Amended Petition at 7-8.
However, as discussed below, in its June 27, 2000 response to the Executive
Branch view’s, NCI conceded that the statutory requirements set forth in the
Schumer Amendment governing HEU exports have been met. Moreover, there is
nothing in NCTI’s petition indicating that it possesses special knowledge or that
it will present significant information not already available to and considered by
the Commission. A discretionary hearing would therefore impose unnecessary
burdens on the participants without assisting the Commission in making its
statutory findings under the AEA. For these reasons, we find that a discretionary
hearing is not warranted in this proceeding.
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IV. STATUTORY REQUIREMENTS FOR AUTHORIZATION
OF EXPORT OF HEU FUEL

NCI’s April 6, 2000 amended petition, which it submitted prior to receiving a
copy of the Agreement entered into between the United States and the European
Union discussed above, set forth three issues that NCI believed the Commission
needed to resolve before issuing an export license to Transnuclear. First,
NCI’s amended petition asserts that Transnuclear had not provided adequate
documentation allowing the Commission to determine that the requirements of
the Schumer Amendment have been met. Second, NCI’s amended petition asserts
that the Commission must ensure that the conversion of the Petten reactor to LEU
fuel is carried out as expeditiously as possible in order to minimize the amount of
HEU placed into international commerce. NCI contends that Transnuclear has not
established through documentary or other submissions to the Commission that
conversion of the Petten reactor will take 4 years. NCI thus argues that approval
of a 4-year license risks providing fresh HEU that the Petten reactor may not
actually need. Third, NCI argues in its amended petition that the Commission
should condition approval of the license on obtaining a commitment prohibiting
the retransfer to alternate end users of any U.S.-origin HEU intended for the
Petten reactor but which ultimately may prove in excess of the reactor’s actual
needs.

New information made available to both the Commission and NCI in the
European Commission’s May 3, 2000 submission to the Commission and the
Executive Branch’s June 2, 2000 and July 31, 2000 letters to the Commission
addresses these concerns. In light of this new information, NCI now acknowledges
that the requirements of the Schumer Amendment have been met and does not
oppose the export of HEU for use as fuel in the European Commission’s Petten
reactor. See Response of Petitioner, Nuclear Control Institute to the Executive
Branch Views on the Petten Application (Response of Petitioner) at 1. The
Commission agrees that the requirements set forth in the Schumer Amendment
have been met. However, the two remaining issues raised by NCI warrant further
discussion.

A. Progress of the Conversion Process

NCI contends that Transnuclear has not provided adequate documentation to
the Commission showing that conversion of the Petten reactor will actually take
4 years. NCI believes that the Commission is therefore unable to ensure that
conversion of the Petten reactor will be carried out in a timely and expeditious
manner. NCI believes that approval of the requested 4-year license provides a
disincentive for expeditious conversion of the Petten reactor to LEU fuel use.
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Amended Petition at 9. NCI therefore requests that conditions be placed on the
granting of this license requiring annual status reports by Transnuclear, a response
to the reports by the Executive Branch, a public meeting if necessary, and an
opportunity for the Commission to modify, suspend, or revoke the license should
the Commission determine that conversion of the Petten reactor is not proceeding
in an expeditious manner. Id. at 9-10; see also Response of Petitioner at 3.

In the January 2000 exchange of formal diplomatic notes, the European
Commission provided the United States government with firm assurances that
the Petten reactor will be converted from HEU fuel to LEU fuel as soon as the
conversion has been licensed by regulatory authorities in The Netherlands and a
supply of LEU fuel procured for the Petten reactor.? The Commission believes,
based on the information currently available to it, that the revised JRC conversion
schedule as set forth in the Executive Branch’s July 31, 2000, supplemental letter
and the attached ANL analysis is reasonable. This revised schedule envisages
completion of Phase 1 analyses of certain technical design parameters (e.g., the
number of fuel plates per fuel assembly and the U-235 content of the assembly)
by September 2000. The JRC then plans to procure two LEU prototype fuel
assemblies to verify that there are no fuel assembly fabrication problems and to
perform reactivity measurements. Procurement and irradiation of these prototypes
is expected to be completed by September 2002. In Phase 2, the JRC and the
Department of Energy’s Reduced Enrichment for Research and Test Reactors
(RERTR) program will conduct safety analyses needed to obtain a license from
Dutch regulatory authorities for conversion of the Petten reactor to LEU fuel.
These analyses are expected to begin in October 2000 and will take 1.5-2 years
to complete. In Phase 3, the JRC plans to update the Petten reactor’s licensing
documentation for review by Dutch regulatory authorities. Review and approval
of this documentation and completion of the licensing process are expected to
be completed before the end of 2003. Once a license has been obtained, the
JRC plans to procure a 1-year supply of LEU fuel assemblies during 2004. LEU
conversion of the Petten reactor will begin around May 2005 to ensure conversion
of the entire core prior to May 12, 2006.3

The Commission notes that uncertainties remain regarding the timing of the
conversion schedule, particularly with regard to obtaining the necessary regulatory
approvals from the appropriate authorities in The Netherlands. The Commission
also notes that in the January 2000 exchange of formal diplomatic notes the

2 The Commission has previously found that these types of diplomatic notes can constitute assurances sufficient
to satisfy the applicable requirements of the Atomic Energy Act. See Transnuclear, Inc. (Export of 93.3% Enriched
Uranium), CLI-99-20, 49 NRC 469, 473-74 (1999), citing id., CL1-98-10, 47 NRC at 338 n.5.

3 The Commission also notes that the European Commission has provided the United States government with a
firm commitment that the Petten reactor will not operate on HEU fuel after May 12, 2006, even if the conversion
process is not completed by this date. The Commission believes that this commitment provides a powerful incentive
for the European Commission to ensure a timely conversion of the Petten reactor to LEU fuel use.
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European Commission undertook to keep the United States government informed
of the progress made toward licensing and conversion of the Petten reactor and that
ANL experts will also maintain a close cooperative relationship with the operators
of the Petten reactor as the conversion process proceeds. The Commission intends
to closely monitor the progress made in meeting the conversion schedule and
will be prepared to consider any adjustments to the license required by changed
circumstances.

B. The Risk of Retransfer of Excess HEU

NCI contends that approval of a 4-year license risks facilitating the retransfer
of HEU from the Petten reactor to alternate end-users within EURATOM, either
by freeing up the Petten reactor’s existing supply of previously exported HEU
for retransfer or by providing fresh HEU in excess of the Petten reactor’s actual
requirements that would then be available for retransfer. Amended Petition at 12-
13. In light of these concerns, NCI requests that the Commission impose license
conditions designed to prevent the JRC from retransfering HEU in excess of the
Petten reactor’s actual needs to other facilities within EURATOM. Specifically,
NCI requests that conditions be placed on the granting of this license requiring
a commitment that the JRC will exhaust its existing supply of HEU prior to
irradiating any of the HEU requested in the pending license application and that
any HEU exported under this license in excess of the Petten reactor’s actual needs
will either be blended down to LEU or returned to the United States. Response of
Petitioner at 4-5.

NCT has correctly pointed out that under the Agreement for Cooperation in
the Peaceful Uses of Nuclear Energy Between EURATOM and the United States
of America, the European Commission is not required to obtain the consent of
the United States government for the retransfer of U.S.-supplied HEU among the
member nations of EURATOM. However, the Commission concludes that, as a
practical matter, the risk of such a retransfer in the present case is slight.

Argonne National Laboratory’s analysis of Transnuclear’s revised export
license application provides detailed information on the Petten reactor’s current
inventory of HEU. This analysis confirms that as of December 31, 1999, the
Petten reactor’s useable unirradiated U-235 inventory was only sufficient to allow
normal reactor operation from January 2000 until May 2001. The pending export
license requests sufficient HEU to extend normal reactor operation for about 4
years, from May 2001 until May 2005, when conversion to LEU fuel use is
scheduled to begin. It thus appears that the Petten reactor will require all of its
existing supply of HEU to continue normal operations until the first shipment of
fresh HEU shipped under this license is received in approximately May 2001.
Based on ANL’s analysis, the Commission is convinced that approval of the
pending export license application will not result in freeing up the Petten reactor’s
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existing supply of previously exported HEU for retransfer to alternate end-users
within EURATOM.

NCl is also concerned that approving a 4-year license risks providing HEU in
excess of the Petten reactor’s actual requirements that would then be available
for retransfer to alternate end-users within EURATOM. This concern is integrally
related to NCI’s argument that conversion of the Petten reactor should not take 4
years. Based on the information currently available to it, the Commission believes
that the revised JRC conversion schedule is reasonable. According to the analysis
conducted by ANL, the 150.348 kilograms of HEU requested under the revised
export license application meets the Petten reactor’s current annual requirements
over the course of the proposed export license and is not likely to result in the
accumulation of significant amounts of excess HEU that would then be available
for retransfer to alternate end-users within EURATOM.

The Commission further notes that this export license would authorize the
export of HEU in annual shipments not to exceed 37.587 kilograms per year over
a 4-year period. This gives the Commission the ability to monitor the conversion
process and adjust the license as necessary to avoid the potential accumulation of
HEU fuel significantly in excess of the Petten reactor’s actual needs. The January
2000 exchange of formal diplomatic notes between the United States government
and the European Commission provides that the European Commission will keep
the United States government informed of the progress made toward licensing
and conversion of the Petten reactor. The Commission therefore requests that
the Executive Branch provide the Commission with annual reports detailing the
status of the Petten reactor’s conversion effort. Should the amount of HEU
authorized for export under this license exceed the Petten reactor’s actual needs,
the Commission can then determine what action, if any, it should take.

This export license application requests authorization to export 150.348 kilo-
grams of HEU in annual shipments of 37.587 kilograms per year over a 4-year
period. There is a request pending before the United States government pur-
suant to section 131 of the AEA to retransfer 16.195 kilograms of U.S.-origin
HEU from Switzerland to The Netherlands for use in the Petten reactor during
the effective period of this export license. Based on the information currently
available to it, the Commission believes that the Petten reactor will require the
full 150.348 kilograms of HEU fuel requested in Transnuclear’s revised license
application to continue normal operations over the 4-year life of the proposed
export license. However, presuming that DOE will approve this retransfer, the
Commission is only authorizing export of 134.153 kilograms of HEU under this
license. This reduction from the requested amount takes into account the 16.195
kilograms of HEU the Petten reactor is likely to receive from Switzerland and
ensures that the total amount of HEU that the Petten reactor receives under
this license and as a result of an approved retransfer will not exceed the 150.348
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kilograms of HEU requested by Transnuclear in its revised license application.
Furthermore, the total quantity of HEU fuel exported for the Petten reactor under
this license shall not exceed 37.875 kilograms of HEU in any given calender year.
In the event that this retransfer is not approved by DOE, the Licensee can request
a license amendment for additional HEU fuel.

C. Other Export Licensing Criteria

As part of its licensing decision the Commission must determine whether the
other applicable licensing criteria have been satisfied. There is no doubt that
the nonproliferation criteria set forth in sections 127 and 128 of the AEA have
been met. The Netherlands is a party to the Treaty on the Nonproliferation
of Nuclear Weapons and the Convention on the Physical Protection of Nuclear
Materials. The Netherlands government places all of its peaceful nuclear activities
under International Atomic Energy Agency (IAEA) safeguards and adheres to
the IAEA Recommendations on the Physical Protection of Nuclear Materials
(INFCIRC/225/rev. 4). Additionally, The Netherlands has also adopted the
Nuclear Supplier Group Guidelines and is a member of the NPT Exporters
Committee (‘‘Zanger Committee’’). Finally, EURATOM by letter dated
March 31, 2000, has confirmed that this proposed export would be subject
to all the terms and conditions of the existing Agreement for Cooperation in the
Peaceful Uses of Nuclear Energy Between EURATOM and the United States of
America.

The Department of State, in its June 2, 2000 letter transmitting the views
of the Executive Branch, determined ‘‘that the proposed export would not be
inimical to the common defense and security of the United States.”’ In making this
determination the Department of State, as required by section 133 of the AEA,
consulted with the Department of Defense to confirm that physical protection
measures will be adequate to deter theft, sabotage, and other acts of international
terrorism that would result in the diversion of the material during the export
process.

Judgments of the Executive Branch regarding the common defense and security
of the United States involve matters of its foreign policy and national security
expertise, and the NRC may properly rely on those conclusions. See Natural
Resources Defense Council, Inc. v. NRC, 647 F.2d 1345, 1364 (D.C. Cir. 1981).
Although the Commission is mindful of NCI’s concerns, we hold that the
Executive Branch conclusions and The Netherlands’ longstanding commitment
to nonproliferation support a finding that this proposed export will not be inimical
to the common defense and security of the United States.
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V. ISSUANCE OF THE LICENSE

The Commission has determined that the export licensing criteria set forth
in the Atomic Energy Act are satisfied and directs the Office of International
Programs to issue license XSNM-02611 to Transnuclear, Inc., for the export of
134.153 kilograms of HEU. The Commission specifically finds that the export
licensing criteria set forth in AEA sections 127, 128, and 134 have been met.
Moreover, the Commission determines pursuant to AEA sections 53 and 57 that
issuance of this license would not be inimical to the common defense and security
of the United States or constitute an unreasonable risk to the health and safety of
the public.

To facilitate the Commission’s ongoing monitoring of the conversion of the
Petten reactor, the Commission requests that the Executive Branch prepare annual
reports on the status of the Petten reactor’s conversion effort. The first annual
report should be provided to the Commission by the Executive Branch with any
relevant comments 1 year after the issuance of this Order. Further annual reports
will be due no later than 365 days after submission of the first annual report.
The Commission intends to place these reports in its Public Document Room.
Therefore, any proprietary information should be handled as an annex to the
reports so that the proprietary information can be easily segregated from the rest
of the report.

It is so ORDERED.

For the Commission*

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 24th day of August 2000.

4 Commissioner Diaz was not available for affirmation of this Memorandum and Order. Had he been present, he
would have affirmed the Memorandum and Order.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket No. 50-271-LT

VERMONT YANKEE NUCLEAR
POWER CORPORATION and
AMERGEN VERMONT, LLC
(Vermont Yankee Nuclear Power
Station) August 30, 2000

CAN’s motion for stay and request for investigation are denied, and its motion
for clarification is granted.

LICENSE TRANSFERS

Once an applicant or group of applicants submits a license transfer application
to the NRC, our Staff conducts a review of the application to determine
whether it satisfies various requirements (e.g., financial qualifications, technical
qualifications, foreign ownership restrictions). If no person seeks a hearing on
the application, the Staff’s review is the only review the application will receive
(unless the Commission itself takes the unusual step of reviewing the application
sua sponte). If a person does seek intervention and a hearing on the application,
then the Commission itself conducts an independent adjudicatory review of the
petition to intervene and request for hearing, to determine whether the petitioner
both has standing and has raised at least one admissible issue. If the Commission
grants intervention and a hearing, it will then adjudicate any admissible issues
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that petitioner raises regarding the application. This latter review often occurs
simultaneously with, but is always separate from, the Staff’s review.

Even if, prior to the Staff’s completion of its own review of the license
transfer application, the Commission issues an adjudicatory order either finding
all challenges to the application to be inadmissible or finding all admitted issues to
be without merit, the Staff will still need to grant the application if the application
is to receive the agency’s final approval. (This is because the Staff review may
cover issues not raised in the adjudication.) Likewise, if the Staff approves the
application prior to the Commission completing its adjudication, the application
will lack the agency’s final approval until and unless the Commission concludes
the adjudication in the applicant’s favor. In the latter situation, our procedural rules
(10 C.F.R. Part 2, Subpart M) leave license transfer applicants who have received
Staff approval but are still awaiting the results of a Commission adjudication free
to act in reliance on the Staff’s order. See generally 10 C.F.R. § 2.1327. However,
they do so at their peril in the event that the Commission later determines that
intervenors have raised valid objections to the license transfer application. In such
a case, the Commission may require that the license be rescinded.

RULES OF PRACTICE: STAY REQUESTS
LICENSE TRANSFERS: STAY REQUESTS

When ruling on stay motions in license transfer proceedings, the Commission
applies a four-pronged test set forth in 10 C.F.R. § 2.1327(d):

(1) Whether the requestor will be irreparably injured unless a stay is granted;

(2) Whether the requestor has made a strong showing that it is likely to prevail on the
merits;

(3) Whether the granting of a stay would harm other participants; and

(4) Where the public interest lies.

RULES OF PRACTICE: STAY REQUESTS
LICENSE TRANSFERS: STAY REQUESTS

Irreparable injury is the most crucial factor. See Alabama Power Co. (Joseph
M. Farley Nuclear Plant, Units 1 and 2), CLI-81-27, 14 NRC 795, 797 (1981).
(While the Farley decision involved a stay request filed under 10 C.F.R. §2.788,
the factors for a stay under Subpart M are essentially identical.)
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MEMORANDUM AND ORDER

On July 14, 2000, the Citizens Awareness Network (CAN) filed a motion
for stay, a motion for clarification, and a request for investigation — all
concerning the NRC Staff’s July 7th order approving the transfer of Vermont
Yankee Nuclear Power Station’s license from Vermont Yankee Nuclear Power
Corporation (Vermont Yankee) to AmerGen Vermont, LLC (AmerGen Vermont).
CAN asserts that the Staff issued its order without issuing a Safety Evaluation
Report (SER), without notifying the parties who had sought intervention and a
hearing regarding the license transfer, and without ‘‘subsequent proper notice’’
of the order’s issuance.

CAN seeks clarification as to the Staff’s procedures. In particular, CAN seeks
an explanation of the procedures that led to the Staff’s purported ‘‘failure to
provide a notice or order’’ prior to the Commission’s issuance of a ruling on
CAN’s hearing request in this proceeding. CAN also seeks a Commission order
directing the Staff to issue an SER prior to approving the license transfer at issue
here. CAN further requests both the details and basis of the Staff’s decision and an
opportunity to appeal that decision. Finally, CAN requests that the Commission
initiate an independent investigation of the Staff’s decisionmaking process that
led to the issuance of the Staff order in question.

Vermont Yankee and AmerGen Vermont oppose CAN’s various requests. For
the reasons set forth below, CAN’s motion for stay and request for investigation
are denied, and its motion for clarification is granted.

DISCUSSION

CAN’s requests for clarification and investigation (and its motion for stay
as well) are based on CAN’s erroneous assumption that the July 7th order
represented the Commission’s last word on the license transfer application. The
error apparently stemmed from CAN’s incomplete reading of an NRC press
release whose opening sentence stated that ‘‘the Commission had decided to grant
the license [transfer] application.”” See Motion at 3-4. See also OPA [Office of
Public Affairs Notice] No. 00-109 (July 10, 2000)). This statement, when taken
out of context, gives the erroneous impression that it was the Commission, not
the Staff, that had issued the approving order.! However, the press release later
states:

'0na separate matter, CAN describes a telephone call to CAN from NRC’s Region I, in which the Region stated
that the *“Staff had decided to enter the proceeding and would be taking the position that the license transfer at issue
should be approved.”” Motion at 3. Although we cannot be sure what was said during the telephone call described

(Continued)
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The Commission received two requests for hearing. One hearing request was from the State
of Vermont Department of Public Service, dated February 23. A second hearing request was
filed by the Citizens Awareness Network, dated February 22. Commission review of these
hearing requests is pending.

The technical staff’s approval becomes effective immediately. However, the petitioners could
request the Commission issue a stay preventing the license transfer from proceeding, or, if the
Commission decides to grant a hearing and rules in favor of the petitioners, the Commission
could rescind the license transfer.

(Emphasis added). This language made clear that the Commission itself had not
yet issued its adjudicatory decision. Similar information was also set forth in
the NRC Staff’s July 7th order itself, which stated that ‘‘Commission review of
[CAN’s and the State of Vermont’s] hearing requests is pending.”” Staff Order
at 2.

Although the Staff faxed CAN a copy of the order on July 7th, the fax
apparently never arrived. When the Staff learned on July 14th that CAN had not
received the earlier fax, the Staff immediately faxed CAN both the July 7th order
and the July 7th SER (with proprietary information deleted), and confirmed that a
CAN representative had received all faxed pages of both documents. From these
facts, we conclude that CAN’s request for an investigation of the events leading
up to the issuance of the Staff’s July 7th order is based on a misunderstanding of
what documents the Staff issued and when they were issued. We therefore decline
to conduct the requested investigation.

Based on CAN’s submittal, it appears that CAN does not have a full
understanding of how this agency reviews license transfer applications. Once an
applicant or group of applicants submits a license transfer application to the NRC,
our Staff conducts a review of the application to determine whether it satisfies
various requirements (e.g., financial qualifications, technical qualifications,
foreign ownership restrictions). If no person seeks a hearing on the application,
the Staff’s review is the only review the application will receive (unless the
Commission itself takes the unusual step of reviewing the application sua sponte).
If a person does seek intervention and a hearing on the application, then the
Commission itself conducts an independent adjudicatory review of the petition
to intervene and request for hearing, to determine whether the petitioner both
has standing and has raised at least one admissible issue. If the Commission
grants intervention and a hearing, it will then adjudicate any admissible issues
that petitioner raises regarding the application. This latter review often occurs
simultaneously with, but is always separate from, the Staff’s review.

in the Motion, the Staff has not sought to become a party in this adjudication and, so far as we are aware, has no
intention of doing so. The Staff may be required to provide one or more witnesses to sponsor and support the SER if
the proceeding goes to hearing (see 10 C.F.R. § 2.1316(b)), but this is not the same as the Staff actually participating
as a party in the case.

82



Even if, prior to the Staff’s completion of its own review of the license
transfer application, the Commission issues an adjudicatory order either finding
all challenges to the application to be inadmissible or finding all admitted issues
to be without merit, the Staff will still need to grant the application if the
application is to receive the agency’s final approval. (This is because the Staff
review may cover issues not raised in the adjudication.) Likewise, if the Staff
approves the application prior to the Commission completing its adjudication, the
application will lack the agency’s final approval until and unless the Commission
concludes the adjudication in the Applicant’s favor. In the latter situation, our
procedural rules (10 C.F.R. Part 2, Subpart M) leave license transfer applicants
who have received Staff approval but are still awaiting the results of a Commission
adjudication free to act in reliance on the Staff’s order. See generally 10 C.F.R.
§ 2.1327. However, they do so at their peril in the event that the Commission later
determines that intervenors have raised valid objections to the license transfer
application. In such a case, the Commission may require that the license be
rescinded.

Even though the Staff here has concluded its review of the Vermont Yankee
application and issued both its SER and its order approving the license transfer
on July 7th, the adjudicatory portion of this license transfer proceeding is still
very much alive. We are still considering the admissibility of issues proffered by
CAN and the State of Vermont. Consequently, the Commission has not violated
CAN’s procedural rights either to a reasoned adjudicatory decision or to proper
notice of that adjudicatory decision.

Finally, we turn to CAN’s request for stay of the Staff’s order. When ruling
on stay motions in license transfer proceedings, the Commission applies a four-
pronged test set forth in 10 C.F.R. § 2.1327(d):

(1) Whether the requestor will be irreparably injured unless a stay is granted;

(2) Whether the requestor has made a strong showing that it is likely to prevail on the
merits;

(3) Whether the granting of a stay would harm other participants; and

(4) Where the public interest lies.

In ruling on stay requests, the Commission has held that irreparable injury is
the most crucial factor. See Alabama Power Co. (Joseph M. Farley Nuclear Plant,
Units 1 and 2), CLI-81-27, 14 NRC 795, 797 (1981).2 Here, at this time, we see no
irreparable injury to CAN if its stay request is denied. CAN’s alleged concerns are
procedural harms which we have either remedied (the Staff providing a copy of
the order) or which did not occur (failure to serve a final Commission adjudicatory
order, denial of an opportunity to be heard, failure to issue a rational adjudicatory

2 While the Farley decision involved a stay request filed under 10 C.F.R. §2.788, the factors for a stay under
Subpart M are essentially identical.
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decision, failure to give proper notice of the denial of a hearing request, improper
notice that the Staff intended to become a party). Moreover, the issuance of the
Staff’s July 7th order does not prejudice CAN’s ability to participate meaningfully
in this proceeding. CAN has taken full advantage of its opportunity to challenge
the licence transfer application — filing a 55-page petition to intervene, replete
with numerous attachments.

Turning to the remaining factors, we see no harm to any other participant if
the stay were granted (factor 3).> CAN fails to make any showing concerning
the likelihood of success on the merits (factor 1). CAN focuses instead on the
perceived procedural deficiencies, addressed above. Finally, we see no particular
reasons why the public would either benefit or suffer as a result of the issuance of
a stay (factor 4). Under these circumstances, CAN’s stay request is denied.

IT IS SO ORDERED.

For the Commission*

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 30th day of August 2000.

3 According to Applicants’ Status Report of July 28, 2000, the instant license transfer awaits not only our approval
but also, in one manner or another, the approval of the Federal Energy Regulatory Commission, the Internal
Revenue Service, the Securities and Exchange Commission, the Vermont Public Service Board, the Massachusetts
Department of Telecommunications and Energy, the Connecticut Department of Public Utilities Control, the New
Hampshire Public Utilities Commission, and the Pennsylvania Public Utility Commission.

On a related matter, we grant CAN’s July 31st motion to strike the final paragraph of the Applicants’ Status
Report. Applicants’ discussion went beyond the parameters of a Status Report and constituted an unauthorized
second response to CAN’s Stay Motion. See 10 C.F.R. § 2.1327(c).

4 Commissioners Diaz and McGaffigan were not present for the affirmation of this Order. If they had been present,
they would have approved it.
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CAROLINA POWER & LIGHT
COMPANY
(Shearon Harris Nuclear Power
Plant) August 7, 2000

In this 10 C.F.R. Part 2, Subpart K proceeding, ruling on the admissibility of
four late-filed contentions challenging the NRC Staff’s environmental assessment
determination not to prepare a environmental impact statement (EIS) under the
National Environmental Policy Act of 1969 (NEPA) regarding Applicant Carolina
Power & Light Company’s (CP&L) request to increase the spent fuel storage
capacity of its Shearon Harris Nuclear Power Plant through a 10 C.F.R. §50.90
facility operating license amendment, the Licensing Board finds one of the
contentions admissible under the 10 C.F.R. § 2.714(a)(1), (b), and (d) standards
governing late-filed issues and establishes a schedule for its further litigation.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Relative to late-filed contentions, it is well established that the burden rests
with the petitioner to address affirmatively all five factors and demonstrate that,
on balance, they warrant excusing the lateness of the filing. Moreover, even if
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a late-filed contention fulfills the section 2.714(a)(1) requirements, it must still
satisfy the admissibility standards set forth in section 2.714(b)(2)(i)-(iii), (d)(2),
in order to receive merits consideration. See, e.g., Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-99-43, 50 NRC 306, 312
(1999) (citing cases), petition for interlocutory review denied, CLI-00-2, 51 NRC
77 (2000).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)

It is, of course, also well established that the first section 2.714(a)(1) factor
— whether there is ‘‘good cause’’ for the failure to file on time — is the most
important component in the late-filed balancing equation.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Relative to the section 2.714(a)(1) late-filing test, among the four non-good
cause factors three and five — assistance in developing a sound record and
broadening the issues and delaying the proceeding — are given more weight
in the balancing process. See Commonwealth Edison Co. (Braidwood Nuclear
Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 244-45 (1986).

NEPA: REQUIREMENT FOR IMPACT STATEMENT; REMOTE
AND SPECULATIVE EVENT

The standard for requiring that an EIS be prepared is whether the action at issue
is a major federal action having a significant impact on the human environment.
Further, the agency is not required to address in an EIS consequences of an action
that are ‘‘remote and speculative.’’

NEPA: CONSIDERATION OF SEVERE ACCIDENTS; REMOTE
AND SPECULATIVE EVENT

Over the past decade the Commission has come to rely on probabilistic
analysis ever more heavily in the process of making decisions. Indeed, the entire
trend in licensing, enforcement, inspection, and the granting of amendments has
swung gradually toward decision-making by probabilistic risk assessment. In
the NEPA context, deciding what is ‘‘remote and speculative’’ by examining the
probabilities inherent in a proposed accident scenario is thus appropriate.
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NEPA: SUFFICIENCY OF CONTENTIONS (SABOTAGE)

Assertions regarding sabotage risk do not provide a litigable basis for a
contention asserting that an environmental impact statement should be prepared
for a spent fuel pool expansion request. See Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 701 (1985), review
declined, CLI-86-5, 23 NRC 125 (1986), aff’d, Limerick Ecology Action v. NRC,
869 F.2d 719, 744 (3d Cir. 1989).

RULES OF PRACTICE: DISCOVERY (AGAINST ADVISORY
COMMITTEE ON REACTOR SAFEGUARDS)

Any attempt to obtain discovery materials or testimony from Advisory
Committee on Reactor Safeguards (ACRS) members, staff, or consultants is
subject to the exceptional circumstances showing of 10 C.F.R. §2.720(h). See
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-519,9 NRC 42, 43 n.2 (1979).

MEMORANDUM AND ORDER

(Ruling on Late-Filed Environmental Contentions)

Pending before the Licensing Board is the motion of Intervenor Board of
Commissioners of Orange County, North Carolina (BCOC), seeking admission of
four late-filed contentions. Each of these issue statements concerns the purported
need for the NRC Staff to prepare an environmental impact statement (EIS)
regarding the pending request of Applicant Carolina Power & Light Company
(CP&L) for an amendment to its operating license for its Shearon Harris Nuclear
Power Plant (Harris) to permit the addition of rack modules to spent fuel pools
(SFPs) C and D and to place those pools in service. Although both CP&L and
the Staff declare that a balancing of the five late-filing elements of 10 C.F.R.
§2.714(a) weighs in favor of admitting the contentions, they nonetheless assert
that the contentions should be rejected as lacking adequate basis and specificity
as required by section 2.714(b), (d).

For the reasons set forth below, we find that (1) the section 2.714(a)
balancing process supports admission of the contentions notwithstanding their
“‘lateness’’; and (2) one of the environmental contentions, which we redesignate as
Environmental Contention (EC)-6, should be admitted, subject to the limitations
described herein. Additionally, we establish a schedule for the further litigation
of contention EC-6.
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I. BACKGROUND

The question of the admission for litigation of the general subject matter of
the four late-filed contentions now before the Board first arose in the context of
BCOC’s initial, timely filed contentions. In its April 5, 1999 supplement to its
February 1999 hearing petition, BCOC proffered five issue statements, which
were designated EC-1 through EC-5, challenging CP&L and Staff compliance
with the requirements of the National Environmental Policy Act of 1969 (NEPA)
relative to the Applicant’s SFP expansion amendment. Among other things, those
contentions asserted that the proposed license amendment was not exempt from
NEPA’s requirements under 10 C.F.R. § 51.22; that an EIS was required that
addressed amendment effects on Harris accident probability and consequences
and alternative costs and benefits, including severe accident mitigation design
alternatives (SAMDAs) and dry cask storage; that the EIS needed to address
storage of spent fuel from CP&L’s Brunswick and Robinson plants; that an
environmental assessment must be conducted; and that a discretionary EIS is
required under 10 C.F.R. §§ 51.20(b)(14), 51.22(b). As we described in our July
1999 memorandum and order ruling on the admissibility of those five contentions,
as a result of a superseding Staff determination to prepare an environmental
assessment (EA) relating to the proposed CP&L license amendment, we concluded
BCOC’s concerns were premature and dismissed those contentions, albeit without
prejudice to their being raised at a later juncture, as appropriate. See LBP-99-25,
50 NRC 25, 38-39 (1999).

In that same issuance, we admitted two of BCOC’s technical contentions that
thereafter were subject to litigation in accordance with the provisions of 10 C.F.R.
Part 2, Subpart K. While the parties were preparing for 10 C.F.R. §2.1113 oral
presentations to the Board on the issue of whether there were disputed material
facts that warranted further exploration in an evidentiary hearing relative to the
admitted BCOC technical contentions, the Staff provided the Board and the other
parties with a Board Notification indicating that on December 15, 1999, it had
issued an EA regarding the CP&L amendment request. See Letter from Richard J.
Laufer, Project Manager, NRC Office of Nuclear Reactor Regulation to Licensing
Board and Parties (Jan. 10, 2000). In its EA, which was published in the Federal
Register on December 21, 1999, the Staff concluded that an EIS was unnecessary
relative to the CP&L spent fuel pool expansion request because it did not involve
a proposed action that would have a significant effect on the quality of the human
environment. See 64 Fed. Reg. 71,514, 71,516 (1999).

Relative to this EA, on January 31, 2000, BCOC filed the request for admission
of four late-filed NEPA-related contentions that is now pending with the Board. In
these contentions, which are numbered EC-1 through EC-4, BCOC challenges the
Staff’s EA, asserting that (1) an EIS must be prepared because the proposed Harris
SFP expansion would create accident risks substantially in excess of those the
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Staff identified in the EA or previously evaluated in the Harris operating license
EIS that would significantly affect the quality of the human environment; (2) the
EIS that must be prepared must evaluate the significant cumulative environmental
risk posed by the operation of pools A, B, C, and D that was not acknowledged
in the EA; (3) the EIS that must be prepared must include within its scope an
analysis of the impacts of storage of spent fuel from the Brunswick and Robinson
nuclear power plants; and (4) a discretionary EIS is needed. BCOC further
asserts that a balancing of the five late-filing elements of 10 C.F.R. § 2.714(a)(1)
supports a finding that the timing of its filing should not be a bar to their
admission. Additionally, BCOC provides information regarding the grounds for
each contention that it declares is sufficient to provide the requisite specificity and
basis in accordance with the substantive contention admission standards in section
2.714(b), (d). See [BCOC] Request for Admission of Late-Filed Environmental
Contentions (Jan. 31, 2000) at 23-27 [hereinafter BCOC Contentions Request].

On March 3, 2000, CP&L and the Staff filed responses to the BCOC late-filed
request. Both assert that section 2.714(a) late-filing factors three and five —
developing a sound record and broadening or delaying the proceeding — do
not support late-filed admission. In particular, both suggest relative to factor
three that BCOC supporting affiant Dr. Gordon Thompson lacks the requisite
education, qualifications, and experience to assist the Board in developing a
sound record. Neither, however, contests that BCOC has established that the
paramount ‘‘good cause’’ factor, along with factors two and four — availability
of other means or parties to protect BCOC’s interests — all weigh in favor
of admitting the contentions, thereby tipping the overall balance in favor of a
finding that late-filing does not bar admission of the contentions. See [CP&L]
Response to BCOC’s Late-Filed Environmental Contentions (Mar. 3, 2000) at
1-2 [hereinafter CP&L Contentions Response]; NRC Staff Response to [BCOC]
Request for Admission of Late-Filed Environmental Contentions (Mar. 3, 2000)
at 1-4 [hereinafter Staff Contentions Response].

What CP&L and the Staff do dispute is BCOC’s claim that the contentions
fulfill the pleading requirements of section 2.714, asserting for various reasons
that each of the contentions lacks the requisite specificity and basis. See CP&L
Contention Response at 7-29; Staff Contention Response at 7-29. In a March 13,
2000 reply to the CP&L and Staff responses, BCOC challenges their claims
regarding the adequacy of Dr. Thompson’s qualifications relative to late-filing
factor three as well as their assertions concerning the adequacy of the four
contentions. See [BCOC] Reply to [CP&L’s] and Staff’s Oppositions to Request
for Admission of Late-Filed Environmental Contentions (Mar. 13, 2000) at 1-22
[hereinafter BCOC Contentions Reply].

Subsequently, it came to the Board’s attention that there was outstanding on
the public record a recent draft Staff technical study concerning spent fuel pool
accident risks, see 65 Fed. Reg. 8752 (2000) (soliciting public comment on draft
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report), which was one of the matters that was of concern to BCOC in the context of
its contention denominated as EC-1, Environmental Impact Statement Required.
Although recognizing that this Staff report dealt with spent fuel pool accident
risks associated with facility decommissioning activities, the Board provided the
parties with an opportunity to provide their views, and respond to the views of the
other parties, on the relevance, if any, of this study to the issues before the Board.
See Memorandum and Order (Requesting Additional Information) (Mar. 21,
2000) at 1-2 (unpublished). Thereafter, all three of the parties filed comments
regarding the draft Staff report. BCOC asserted that although the study’s limited
scope — i.e., decommissioning — restricted its relevance, the Staff’s technical
analysis still was pertinent in that it (1) further illustrates how the Staff has
underestimated the risks of SFP accidents because that study does not include an
assessment of the phenomena associated with partial exposure of fuel assemblies,
a subject that is at the center of Dr. Thompson’s concerns about the SFP accident
risks; (2) fails to consider the effect of fuel age on potential for propagation
of exothermic reactions; (3) does not discuss criticality accident risk from the
placement of low-burnup fuel in a pool in which there is reliance on burnup credit
to prevent criticality; and (4) lacks sufficient information regarding zirconium fire
propagation. See [BCOC] Response to Board’s Information Request (Mar. 29,
2000) at 2-10; see also [BCOC] Reply to [CP&L’s] and Staff’s Responses to
Board’s Information Request (Apr. 5, 2000) at 2-7. Both CP&L and the Staff, on
the other hand, found the draft report basically irrelevant to the admission of the
contention because it concerns a decommissioned reactor rather than an operating
reactor like Harris, although each found points in the draft report, such as the
availability and timing of pool water makeup, that supported its position that
BCOC contention EC-1 was not admissible. See [CP&L] Response to Board’s
Request Regarding Relevance of Staff’s Draft Final Technical Study of Spent
Fuel Pool Accident Risk at Decommissioning Plants (Mar. 29, 2000) at 2-6;
NRC Staff Response to the Atomic Safety and Licensing Board’s Request for
Additional Information (Mar. 29, 2000) at 2-5; see also CP&L Reply to Parties’
Responses Regarding Relevance of Staff’s Draft Decommissioning Study (Apr. 5,
2000) at 2-3; NRC Staff’s Reply to [BCOC] Response to the Board’s Request for
Additional Information (Apr. 5, 2000) at 2-5.

Thereafter, by order dated May 5, 2000, the Board again requested information
from the parties in connection with the draft Staff report, prompted by an April 13,
2000 public record letter from Advisory Committee on Reactor Safeguards
(ACRS) Chairman Dana A. Powers to NRC Chairman Richard A. Meserve
providing ACRS views on the draft Staff report, including concerns about
the potential for exothermic reactions in the event a pool is drained and the
resulting release of rutherium, as a source term element. See Licensing Board
Memorandum and Order (Requesting Additional Information) (May 5, 2000)
at 1-2 (unpublished). In its May 15, 2000 response, BCOC found this letter
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reinforced its contention EC-1 claim that spent fuel pool accident risks are greater
than the Staff assumes because the Staff does not understand the potential for SFP
exothermic reactions. See [BCOC] Response to May 5, 2000, Memorandum and
Order (Requesting Additional Information) (May 15, 2000) at 1-4. In their May 15
responses, CP&L and the Staff maintained that, like the Staff draft report, the
ACRS letter is irrelevant because it deals with a decommissioned facility, not an
operating reactor like Harris. See [CP&L] Response to Board’s Request Regarding
Relevance of ACRS Letter Addressing NRC Staff Draft Decommissioning Study
(May 15, 2000) at 1-3; NRC Staff Response to the Atomic Safety and Licensing
Board’s Second Request for Additional Information (May 15, 2000) at 2-3; see
also [CP&L] Reply to Parties’ Responses Regarding Relevance of ACRS Letter
Addressing NRC Staff Draft Decommissioning Report (May 22, 2000) at 2-5;
NRC Staff Reply to [BCOC] Response to May 5, 2000, Memorandum and Order
(Requesting Additional Information) (May 22, 2000) at 1-2.

Finally, in response to a July 12, 2000 BCOC motion, on July 13, 2000, the
Board granted leave for the parties to comment on a June 20, 2000 letter from
ACRS Chairman Powers to NRC Chairman Meserve concerning the proposed
resolution of outstanding Generic Safety Issue (GSI)-173A, regarding an action
plan for resolving issues relating to operating reactor SFPs. See Licensing Board
Memorandum and Order (Granting Motion for Leave to Comment) (July 13,
2000) at 1-2 (unpublished). BCOC took the position that, as with the ACRS
comments on the Staff decommissioning study, this letter was relevant to its
accident risk contention, particularly as it concerns SFP radiological inventories
and release characteristics. See [BCOC] Comments on Relevance of June 20,
2000, ACRS Letter with Respect to Pending Environmental Contentions (July 20,
2000) at 3-4. In their comments on the ACRS Iletter, both CP&L and the
Staff asserted that this ACRS letter had no relevance to the BCOC contentions
because, as with the previous ACRS letter, it does not concern that specific
beyond-design-basis reactor accident scenario that is the underpinning for the
BCOC accident risk contention. See [CP&L] Comments on Relevance of June
ACRS Letter to Pending Environmental Contentions (July 20, 2000) at 3-8; NRC
Staff Comments on [ACRS] Letter of June 20, 2000 (July 20, 2000) at 2-3; see
also [CP&L] Reply to Parties” Comments on Relevance of June ACRS Letter to
Pending Environmental Contentions (July 27, 2000) at 2-4.

II. ANALYSIS

All the parties recognize that the five late-filing factors set forth in 10 C.F.R.
§2.714(a)(1) are applicable to BCOC’s four pending environmental contentions.
And, relative to such late-filed contentions, it is well established that the burden
rests with the petitioner, here BCOC, to address affirmatively all five factors
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and demonstrate that, on balance, they warrant excusing the lateness of the
filing. Moreover, even if a late-filed contention fulfills the section 2.714(a)(1)
requirements, it must still satisfy the admissibility standards set forth in section
2.714(b)(2)(1)-(iii), (d)(2), in order to receive merits consideration. See, e.g.,
Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-
99-43, 50 NRC 306, 312 (1999) (citing cases), petition for interlocutory review
denied, CLI-00-2, 51 NRC 77 (2000).

A. Application of 10 C.F.R. §2.714(a)(1) Late-Filing Criteria

It is, of course, also well established that the first factor — whether there is
“‘good cause’’ for the failure to file on time — is the most important component
in the late-filed balancing equation. The BCOC environmental contentions now
at issue were not filed until some 9 months after contentions were due in this
proceeding. Nonetheless, section 2.714(b)(2)(iii) recognizes that a petitioner can
file amended or new contentions ‘‘if there are data or conclusions in the NRC
draft or final environmental impact statement, environmental assessment, or any
supplements relating thereto, that differ significantly from the data or conclusions
in the applicant’s [environmental report].”” Here, the crux of BCOC’s concerns, as
expressed in its January 2000 contentions, is that the Staff erred in its December
1999 EA in concluding that no EIS is needed. As both CP&L and the Staff
acknowledge, there is good cause for such a ‘‘late-filed’’ challenge, assuming the
contentions involved are filed within a reasonable time after BCOC became, or
should have become, aware of the Staff EA.

In this instance, BCOC’s late-filed contentions pleading was submitted some
45 days after the EA was first provided to BCOC counsel by fax from the
Staff. BCOC declares that this period for filing was reasonable given that
BCOC counsel (1) until January 4, 2000, was involved in preparing its 10 C.F.R.
§2.1113 written presentation regarding the two admitted technical contentions;
(2) between January 8 and January 17, was on previously scheduled, 10-day
overseas nonvacation trip; (3) between January 17 and January 21, was involved
in preparing for and participating in the oral argument regarding that filing,
which was held during an all-day session on January 21, 2000; and (4) between
January 24 and January 31, was working on two other cases, and was out of her
Washington, D.C. office on 1 day and was unable to reach her client on 2 days
because of inclement weather. See BCOC Contentions Request at 23-25. Neither
CP&L nor the Staff disputes that, under the circumstances, the ‘‘good cause’’
element of the section 2.714(a)(1) test has been fulfilled such that this factor
favors admitting the contentions. We agree, and thus place this central factor on
the ‘‘acceptance’’ side of the balance.

Relative to the other four factors, we also agree with the parties that factors two
and four — availability of other means to protect petitioner’s interests and extent

92



of representation of petitioner’s interests by other parties — weigh in BCOC’s
favor. As to factors three and five, which among the four non-good cause
elements are given more weight in the balancing process, see Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23
NRC 241, 244-45 (1986), both are problematic in terms of their impact on the
balance. Given our May 2000 ruling in favor of CP&L on the two technical issues
we admitted for merits consideration, see LBP-00-12, 51 NRC 247, petition for
review denied as interlocutory, CLI-00-11, 51 NRC 297 (2000), the admission
of any of these environmental contentions undoubtedly will broaden the issues
and delay the proceeding. Moreover, relative to element three — assistance in
developing a sound record — our observation in our May 2000 decision that
Dr. Thompson’s expertise on reactor technical issues appeared to be ‘‘largely
policy-oriented rather than operational’’ does not render this a compelling element
on BCOC s side of the balance. Nonetheless, in the circumstances here, these two
negative elements are not sufficient to overcome the combined weight of factors
one, two, and four as supporting a finding that the late-filing of these contentions
does not bar their admission.

B. Application of 10 C.F.R. §2.714(b), (d) Admissibility Criteria

In determining whether the four BCOC environmental contentions are
admissible in accordance with the standards set forth in section 2.714(b) and (d),
we note initially that we previously dismissed contentions denominated as EC-1
through EC-5 in our July 1999 ruling on BCOC’s standing and the admissibility
of its timely filed contentions. Three of the four BCOC late-filed contentions
essentially track these issues, albeit with different numbers in two instances.!
For the sake of clarity, in considering these four late-filed contentions we have
renumbered them to continue the numbering sequence begun with the already-
rejected environmental contentions. And below, we discuss the admissibility of
each, beginning with renumbered contention EC-6.

1. CONTENTION EC-[6]: Environmental Impact Statement Required

In the Environmental Assessment (‘‘EA’’) for CP&L’s December 23, 1998, license
amendment application, the NRC Staff concludes that the proposed expansion of spent fuel
storage capacity at the Shearon Harris nuclear power plant will not have a significant effect
on the quality of the human environment. Environmental Assessment and Finding of No
Significant Impact Related to Expanding the Spent Fuel Pool Stage Capacity at the Shearon
Harris Nuclear Power Plant (TAC No. MA4432) at 10 (December 15, 2000). Therefore,
the Staff has decided not to prepare an Environmental Impact Statement (‘‘EIS’’) for the

IOriginally—ﬁled contention EC-2 corresponds to late-filed contention EC-1 and the previously submitted
contention EC-5 corresponds to late-filed contention EC-4.
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proposed license amendment. The Staff’s decision not to prepare an EIS violates the National
Environmental Policy Act (‘“NEPA’’) and NRC’s implementing regulations, because the
Finding of No Significant Impact (‘‘FONSI’’) is erroneous and arbitrary and capricious. In
fact, the proposed expansion of spent fuel pool storage capacity at Harris would create accident
risks that are significantly in excess of the risks identified in the EA, and significantly in excess
of accident risks previously evaluated by the NRC Staff in the EIS for the Harris operating
license. These accident risks would significantly affect the quality of the human environment,
and therefore must be addressed in an EIS.

There are two respects in which the proposed license amendment would significantly
increase the risk of an accident at Harris:

(1) CP&L proposes several substantial changes in the physical characteristics and mode
of operation of the Harris plant. The effects of these changes on the accident risk posed by the
Harris plant have not been accounted for in the Staff’s EA. The changes would significantly
increase, above present levels, the probability and consequences of potential accidents at the
Harris plant.

(2) During the period since the publication in 1979 of NUREG-0575, the NRC’s Generic
Environmental Impact Statement (‘‘GEIS’’) on spent fuel storage!, new information has
become available regarding the risks of storing spent fuel in pools. This information shows that
the proposed license amendment would significantly increase the probability and consequences
of potential accidents at the Harris plant, above the levels indicated in the GEIS, the 1983 EIS
for the Harris operating license, and the EA. The new information is not addressed in the EA
or the 1983 EIS for the Harris operating license.

Accordingly, the Staff must prepare an EIS that fully considers the environmental impacts
of the proposed license amendment, including its effects on the probability and consequences
of accidents at the Harris plant. As required by NEPA and Commission policy, the EIS
should also examine the costs and benefits of the proposed action in comparison to various
alternatives, including Severe Accident Mitigation Design Alternatives (‘‘SAMDAs’’) and the
alternative of dry storage.

1 NUREG-0575, Generic Environmental Impact Statement on Handling and Storage of Spent Light
Water Power Reactor Fuel (August 1979) (hereinafter ‘‘GEIS”’).

BCOC Contentions Request at 1-2.

DiscussioN: Id. at 1-16; CP&L Contentions Response at 7-20; Staff
Contentions Response at 7-26; BCOC Contentions Reply at 8-19.

RULING: With this contention, BCOC challenges the Staff’s EA conclusion
that the proposed CP&L license amendment to use spent fuel pools C and D
does not require a complete EIS. In assessing the basis for this contention, we
note that all three parties agree that the standard for requiring that an EIS be
prepared is whether the action at issue, in this case the CP&L license amendment,
is a major federal action having a significant impact on the human environment.
See BCOC Contentions Request at 3; CP&L Contentions Response at 3 n.3;
Staff Contentions Response at 8. Further, all the parties agree that the agency
is not required to address in an EIS consequences of an action that are ‘‘remote
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and speculative.”” See CP&L Contentions Response at 9-10; Staff Contentions
Response at 16; BCOC Contentions Reply at 8. What the parties disagree about
is whether a possible consequence of the action identified by BCOC — a severe
accident in spent fuel pools C and D — is remote and speculative.

BCOC discusses a number of different elements that it asserts provide the
basis for this contention, including the fact that the number of stored spent fuel
assemblies at the Harris facility ultimately may double as a result of the proposed
amendment; the purported impact of the use of ‘‘administrative measures’’ such as
controlling fuel burnup levels rather than relying solely on *‘physical measures’’
such as fuel assembly separation and the presence of solid neutron absorbers to
avoid criticality; and new information regarding sabotage risk. In the Board’s
view, however, the crux of the contention, and the focus of our consideration
as to whether it meets the specificity and basis requirements of section 2.714,
is whether the accident proposed by BCOC in basis F.1 of the contention has
a probability sufficient to provide the beyond-remote-and-speculative ‘trigger’’
that is needed to compel preparation of an EIS relative to this proposed licensing
action.

To examine whether the contention provides an adequate basis to support
further Board consideration of this question, we examine the accident scenario in
question, which was first summarized by CP&L, see CP&L Contentions Response
at 9-10, with an appropriate modification by BCOC, see BCOC Contentions Reply
at 8. In this regard, BCOC postulates the following chain of events:

(1) adegraded core accident;

(2) containment failure or bypass;

(3) loss of all spent fuel cooling and makeup systems;

(4) extreme radiation doses precluding personnel access;

(5) inability to restart any pool cooling or makeup systems due to extreme radiation doses;
(6) loss of most or all pool water through evaporation; and

(7) initiation of an exothermic oxidation reaction in pools C and D.

Relative to this accident sequence, what BCOC asserts, and what the CP&L and
the Staff contest, is that BCOC has established an adequate basis to allow merits
litigation on whether this sequence is not ‘‘remote and speculative’’ so that a
further environmental analysis of the CP&L pool expansion amendment request
is required.

In considering this question, we note that the Commission has provided some
guidance regarding such an issue statement in its decision in Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-90-4, 31
NRC 333 (1990). In that case, which also involved the expansion of a spent
fuel pool, likewise at issue was the admission of a contention that asserted the
license amendment involved required the preparation of an environmental impact
statement because the action raised the potential for a substantial release of
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radioactive material following the occurrence of a specific accident sequence.
More specifically, the question in dispute was whether the accident sequence
specified was of a sufficiently high probability to put it beyond the ‘‘remote and
speculative’’ threshold for the purpose of admitting the contention.

Prior to coming before the Commission, however, that contention was
considered by both the Licensing Board and the Appeal Board, with the matter
coming before the Appeal Board on referral from the Licensing Board’s admission
of the contention. See Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), ALAB-919, 30 NRC 29 (1989). The Appeal Board
determined that:

The essence of Environmental Contention 1. . . is that an environmental impact statement
is required for the proposed license amendment to assess the risks of the following hypothetical
accident scenario: (1) a severe reactor accident occurs by some unidentified mechanism and
involves substantial fuel damage, hydrogen generation, Mark I containment failure, and
subsequent detonation in the reactor building where the Vermont Yankee fuel pool is located;
(2) the reactor building and the spent fuel pool are assuredly not likely to withstand the
pressure and temperature loads generated by such an accident, thereby threatening the pool
cooling systems or the pool structure itself . . . ; and (3) pool heatup occurs, resulting in a
self-sustaining zircaloy cladding fire with increased long-term health effects for the public
from the increased fuel pool inventory.

Id. at 43 (citations omitted). The Appeal Board then went on to say that the
scenario on which the contention is premised ‘‘is obviously not a ‘normal’
operating event; indeed it can be fairly characterized as a double ‘worst case’
accident.”” Id. Consequently, after what it considered to be a careful examination
of the bases presented for the accident scenario, the Appeal Board rejected the
contention and referred its ruling to the Commission. See id. at 52.

The Commission responded by remanding the issue to the Appeal Board for
further consideration, saying:

The Commission believes that on remand more information on the plausibility or probability of
the reactor accident/hydrogen combustion/spent fuel pool cooling failure/cladding fire at issue
here . . . is needed before a judgment should be made whether the accident . . . is remote
and speculative. As part of our remand we therefore direct the Appeal Board to develop such
information further. We leave it to the Appeal Board to decide on the procedural means to
obtain this information, whether by inviting something akin to summary disposition motions
or otherwise. If the Appeal Board finds that an accident probability on the order of 10™* per
reactor year is appropriate for the entire accident sequence postulated in this contention, the
case should be returned to the Commission for further review. Otherwise, the Appeal Board
should modify or confirm its judgment as to the remote and speculative nature of the accident
on the basis of the accident probability derived on remand.

Vermont Yankee, CLI-90-4, 31 NRC at 335-36 (citations omitted).
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There followed an Appeal Board request for clarification of the Commission’s
decision. See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-938, 32 NRC 154 (1990). But before the Commission
could respond, the intervenors asked to withdraw from the proceeding and the
licensee moved to dismiss the proceeding. The Commission granted the motion
to dismiss, but opined that it was

concerned that the probability that the Appeal Board found to be so low as to be remote
and speculative pertained not to the whole scenario in the contention but to pieces of the
scenario in the contention or related scenarios set out in the technical documents, some with
probabilities as high as on the order of 107 per reactor year. In ALAB-919, the Appeal
Board bridged the gap between the technical documents and the scenario in the contention by
assuming, conservatively, that the probability of that scenario could be no greater than certain
scenarios actually analyzed in the documents. If the scenarios in the documents were remote
and speculative, then, a fortiori, the scenario in the contention must be remote and speculative
as well. Our opinion makes clear that future decisions that accident scenarios are remote and
speculative must be more specific and more soundly based on the actual probabilities and
accident scenarios being analyzed.

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
CLI-90-7, 32 NRC 129, 132 (footnote omitted).

Certainly, in the intervening decade the Commission has come to rely on
probabilistic analysis ever more heavily in the process of making decisions.
Indeed, the entire trend in licensing, enforcement, inspection, and the granting of
amendments has swung gradually toward decision-making by probabilistic risk
assessment. We therefore think that the Commission’s intent is at present even
more firmly directed to deciding what is ‘ ‘remote and speculative’” by examining
the probabilities inherent in a proposed accident scenario.

In this instance, based on the information now presented by BCOC, including
the 1993 Harris facility individual plant evaluation (IPE) of core damage
frequency, the accident scenario it has postulated may have a probability in
the range of 1 X 107> per reactor year, see BCOC Contentions Reply at 11-12, a
figure that under the Commission’s guidance seemingly should not be dismissed
automatically as per se ‘‘remote and speculative.”” To be sure, CP&L and the
Staff dispute various aspects of the BCOC probability analysis and its underlying
accident scenario, including whether cooling water restoration would be precluded
by onsite radiation levels; the availability of water makeup systems; bounding
decay heat levels for pools C and D; the age of the spent fuel that will be stored
in pools C and D; whether the probability of a substantial SFP release is on a par
with the probability of a substantial reactor release; the effect of the use of burnup
credit; and an increase in sabotage-related risk. And we agree with CP&L and the
Staff that BCOC’s assertions regarding sabotage risk do not provide a litigable
basis for this contention. See Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-819, 22 NRC 681, 701 (1985), review declined,
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CLI-86-5, 23 NRC 125 (1986), aff’'d, Limerick Ecology Action v. NRC, 869
F.2d 719, 744 (3d Cir. 1989). We find, however, that the information provided
by BCOC otherwise is sufficient to establish a genuine material dispute of fact
or law adequate to warrant further inquiry relative to the other aspects of the
BCOC scenario and the associated probability analysis.> Accordingly, we admit
contention EC-6 as it relates to this accident sequence.3

Finally, in connection with further litigation on this contention, we offer
the following additional observations. In its Vermont Yankee decision, the
Commission directed the Appeal Board to select a ‘‘procedural means’ to
obtain the risk-informed information and suggested ‘‘something akin’’ to inviting
summary disposition motions. CLI-90-4, 31 NRC at 336. In this instance,
pursuantto 10 C.F.R. § 2.1109, CP&L has invoked the process set forth in Subpart
K to Part 2 that includes the written summaries and oral argument specified in
sections 2.1109 and 2.1113. Certainly, these procedures are sufficiently ‘‘akin’’
to summary disposition to satisfy the Commission’s previously stated preference.

Additionally, so that we will be able properly to assess the significance of
the materials submitted in the detailed written summaries required by section
2.1113(a), we ask that the parties address the following points:

1. What is the submitting party’s best estimate of the overall probability of the sequence
set forth in the chain of seven events in the CP&L and BCOC’s filings, set forth on p.
95, supra? The estimates should utilize plant-specific data where available and should
utilize the best available generic data where generic data are relied upon.

2. The parties should take careful note of any recent developments in the estimation of the
probabilities of the individual events in the sequence at issue. In particular, have new
data or models suggested any modification of the estimate of 2 X 107° per year set forth
in the executive summary of NUREG-1353, Regulatory Analysis for the Resolution of
Generic Issue 82, Beyond Design Basis Accidents in Spent Fuel Pools (1989)? Further,
do any of the concerns expressed in the ACRS’s April 13, 2000 letter suggest that the
probabilities of individual elements of the sequence are greater than those previously
analyzed (e.g., is the chance of occurrence of sequence element seven, an exothermic
reaction, greater than was assumed in the decade-old NUREG-1353)?

3. Assuming the Board should decide that the probability involved is of sufficient moment
50 as not to permit the postulated accident sequence to be classified as ‘‘remote and

21n this regard, we note that in our decision in LBP-00-12, 51 NRC at 259-60, in ruling on the two admitted
BCOC technical contentions, we found CP&L’s planned use of so-called ‘‘administrative processes,”” such as use of
enrichment/burnup level controls and soluble boron as SFP criticality control measures, is permitted under General
Design Criteria (GDC) 62. As a consequence, contrary to BCOC’s assertion, the use of such measures does not, in
and of itself, trigger the need for an EIS. Whether, and to what extent, the use of these control measures has any
relevance to the probability calculation at issue here is a matter for resolution as part of further litigation regarding
contention EC-6. The same is true for the question of the heat load for pools C and D, which seemingly includes an
associated legal issue concerning appropriate project segmentation relative to NEPA.

31n its final sentence, the contention includes a statement about what should be analyzed in an EIS. For the reasons
stated below relative to contentions EC-7 and EC-8, we consider this aspect of the contention premature and do not
admit it.
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speculative,”” what would be the overall scope of the environmental impact analysis the
Staff would be required to prepare (i.e, limited to the impacts of that accident sequence
or a full blown EIS regarding the amendment request)?

2. Contention EC-[7]: EIS Should Consider Cumulative Impacts in Light
of New Information

The EA is deficient because it fails to acknowledge or evaluate the significant cumulative
environmental risk posed by the operation of pools A, B, C, and D.

BCOC Contentions Request at 16.

Discussion: Id. at 17-18; CP&L Contentions Response at 20-25; Staff
Contentions Response at 26-27; BCOC Contentions Reply at 20-21.

RULING: We find this contention premature, given that there is still an
outstanding question whether the Staff correctly concluded in its EA that no
environmental impact statement is required. See LBP-99-25, 50 NRC at 39. If,
in ruling on the merits of contention EC-6, we should determine that an EIS is
necessary, then the proper scope of that EIS would become a matter in controversy
based on the CP&L environmental report (assuming the Staff requires that one be
prepared) and the EIS the Staff prepares.

3. Contention EC-[8]: Scope of EIS Should Include Brunswick and
Robinson Storage

The EIS for the proposed license amendment should include within its scope the storage of
spent fuel from the Brunswick and Robinson nuclear power plants.

BCOC Contentions Request at 18.

DiscussioN:  Id. at 18-19; CP&L Contentions Response at 25-28; Staff
Contentions Response at 27-28; BCOC Contentions Reply at 21.

RULING: As with contention EC-7, we decline to admit this contention as
premature.

4. Contention EC-[9]: Discretionary EIS Warranted

Even if the Licensing Board determines that an EIS is not required under NEPA and 10 C.F.R.
§ 51.20(a), the Board should nevertheless require an EIS as an exercise of its discretion, as
permitted by 10 C.F.R. §§51.20(b)(14) and 51.22(b).

BCOC Contentions Request at 20.

DiscussioN: Id. at 20-23; CP&L Contentions Response at 28-30; Staff
Contentions Response at 28-29; BCOC Contentions Reply at 21-22.
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RULING: We have carefully considered whether such a discretionary EIS is
warranted and we see no reason to require an EIS if one is not required by the
rules. We recognize that CP&L and the Staff assert that such a requirement is ultra
vires for this Board. See CP&L Contentions Response at 28; Staff Contentions
Response at 28. We, however, need not rule on that point. Suffice it to say that we
find no ‘‘special circumstances’’ pursuant to sections 51.20(b)(14) and 51.22(b)
that would warrant a discretionary EIS.

III. ADMINISTRATIVE MATTERS

As we previously noted, under 10 C.F.R. §2.1109, CP&L has invoked the
procedural provisions of Part 2, Subpart K, relative to the litigation of this
proceeding. Accordingly, the schedule for utilizing the Subpart K procedures in
connection with contention EC-5 is as follows:

Discovery Begins Monday, August 21, 2000
Discovery Ends Friday, October 20, 2000
Written Summaries Filed Monday, November 20, 2000

The discovery limitations and guidelines set forth in our July 29, 1999 issuance
shall apply.* See Licensing Board Memorandum and Order (Granting Request
to Invoke 10 C.F.R. Part 2, Subpart K Procedures and Establishing Schedule)
(July 29, 2000) at 3-4. Moreover, the Board will establish a date and location for
conducting oral argument regarding the parties’ written summaries in a subsequent
order.

IV. CONCLUSION

With these new proposed environmental contentions being filed within 45 days
of the challenged Staff EA, the five-factor balancing test set forth in 10 C.F.R.
§ 2.714(a)(1) favors the admission of BCOC renumbered late-filed contentions
EC-6 through EC-8. Additionally, we find that BCOC has established relative
to contention EC-6 regarding ‘‘remote and speculative’” SFP accident sequences

4 As with the admitted technical contentions, the Board is not requiring that informal discovery must be used
during the discovery period. Nonetheless, the Board notes that the parties need not await the beginning of the
discovery period to initiate discussions regarding the nature and scope of the information each will be seeking in
discovery and try to reach some agreement on documentary or other materials that can be provided without a formal
discovery request.

Also, in connection with discovery in this proceeding, the Board notes that any attempt to obtain discovery
materials or testimony from ACRS members, Staff, or consultants is subject to the exceptional circumstances
showing of 10 C.F.R. § 2.720(h). See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-519, 9 NRC 42, 43 n.2 (1979). Moreover, the Board directs that any discovery requests regarding
ACRS information or personnel must be filed within the first 70 days of the discovery period established above.
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that there exists a genuine material dispute of fact or law adequate to warrant
further inquiry. We thus admit contention EC-6 and establish a schedule for its
further litigation under 10 C.F.R. Part 2, Subpart K. On the other hand, we dismiss
contentions EC-7 and EC-8, which concern the scope of any Staff EIS that may
be needed, as premature, and dismiss contention EC-9, which concerns the need
for a discretionary EIS, as lacking adequate support to show there exists a genuine
material dispute of fact or law adequate to warrant further inquiry.

For the foregoing reasons, it is, this seventh day of August 2000, ORDERED
that:

1. The following BCOC contention is admitted for litigation in this
proceeding: EC-6.

2. The following BCOC contentions are rejected as inadmissible for litigation
in this proceeding: EC-7, EC-8, and EC-9.

3. The parties are to conduct discovery and submit section 2.1113 written
presentations in accordance with the schedule established in section III above.

THE ATOMIC SAFETY AND
LICENSING BOARD?

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 7, 2000

5 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to counsel for (1)
Applicant CP&L; (2) Intervenor BCOC; and (3) the Staff.
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Frederick J. Shon, Special Assistant

In the Matter of

MOAB MILL RECLAMATION
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CORPORATION)

(Moab, Utah Facility)
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MOAB MILL RECLAMATION
TRUST
(Moab, Utah Facility)

Docket No. 40-3453-MLA-4
(ASLBP No. 99-763-05-MLA)
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Condition (LC) 55B(2),
Source Material

License No. SUA-17)

Docket No. 40-3453-MLA-5
(ASLBP No. 00-781-07-MLA)
(Amendment of License
Condition (LC) 55B(2),
Source Material

License No. SUA-17)

August 10, 2000

The Presiding Officer grants a request for a hearing in a license-amendment pro-
ceeding (MLA-5), consolidates the proceeding with another license-amendment



proceeding (MLA-4) involving similar parties and issues, and requests comments
on potential consolidation with another license-amendment proceeding (MLA-3)
involving certain related issues but to some extent differing parties.

MEMORANDUM AND ORDER

(Granting Request for Hearing and Consolidating Proceedings)

Pending before me are two proceedings, each involving a proposed amendment
to Source Material License SUA-17. The first, involving a December 22, 1998
amendment request that was noticed on January 19, 1999, 64 Fed. Reg. 2,919
(MLA-4), would have changed the date for projected completion of groundwater
corrective actions at the site of the former Atlas Corporation uranium mill
in Moab, Utah, from December 31, 1998, to July 31, 2006." The second,
involving a March 31, 2000 proposed amendment that was noticed for hearing
on April 17, 2000, 65 Fed. Reg. 20,490 (MLA-5), would further change various
dates respecting remedial corrective actions, including the date for completion of
groundwater corrective actions to July 31, 2008. Both proceedings are governed
by the Commission’s informal hearing procedures set forth in 10 C.F.R. Part 2,
Subpart L (§§2.1201-2.1263).

The only Intervenor in the MLA-4 proceeding is Ms. Sarah M. Fields, of Moab,
Utah. In my Memorandum and Order (Granting Request for Hearing and Posing
Questions re: Suspension of Proceeding), dated May 14, 1999, I determined that
Ms. Fields had standing and had proffered an area of concern germane to that
proceeding. Accordingly, I granted her request for a hearing.

Ms. Fields is also the only person who responded to the Notice of Opportunity
for Hearing in the MLA-5 proceeding. Her petition, titled ‘‘First Supplement to
Petitioner’s February 18, 1999, Request for a Hearing,”” was dated May 17, 2000,
and was timely filed under the Federal Register notice for that proceeding.? Her
statement of interest is similar to that she advanced in the MLA-4 proceeding.
Likewise, her areas of concern encompass those advanced in the MLA-4
proceeding, although they are somewhat broader in that they reflect the greater
number of dates sought to be changed in the MLA-5 proceeding.

Ms. Fields” May 17, 2000 pleading seeks, in the alternative, two different
methods of litigating the concerns she has put forward. First, Ms. Fields seeks to

! The December 1998 amendment request was noticed under the name of Atlas Corporation. As a consequence
of the bankruptcy of Atlas Corporation, the license in question was subsequently transferred to the Moab Mill
Reclamation Trust (with PricewaterhouseCoopers LLP as Trustee). See Staff Order of December 27, 1999, issued
by the Director, NMSS; LBP-00-4, 51 NRC 53, 54 (2000).

20n May 25, 2000, Ms. Fields filed an ‘‘Errata’ to her ‘‘First Supplement,”” correcting various typographical
errors in the “‘First Supplement.’” In considering her petition in the MLA-5 proceeding, I will consider the ‘First
Supplement’’ as corrected by the ‘‘Errata.”
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supplement her earlier MLA-4 filings with material related to the March 31, 2000
amendment. Alternatively, she explicitly seeks a separate hearing on the matters
raised in the March 31, 2000 amendment request.

In response, the Staff, in a filing dated June 6, 2000, agreed both that the
March 31, 2000 amendment is sufficiently related to the original MLA-4 hearing
request to warrant inclusion in the MLA-4 proceeding and that the supplement
sets forth appropriate areas of concern for the MLA-5 amendment proceeding.’
The Trustee on June 13, 2000, took a similar position.*

I find that the best means to permit Ms. Fields to litigate the issues in the
MLA-5 proceeding is to grant that part of her May 17, 2000 filing that is in effect
a request for a hearing in the MLA-5 proceeding, and then to consolidate the
MLA-4 and MLA-5 proceedings (inasmuch as the areas of concern in the MLA-4
proceeding are encompassed by those in the MLA-5 proceeding). Ms. Fields has
demonstrated standing in the MLA-5 proceeding and she has proffered areas of
concern germane to that proceeding. Accordingly, her request is hereby granted.
I will issue a Notice of Hearing in the near future.’

As for consolidation of the MLA-4 and MLA-5 proceedings, I telephoned Ms.
Fields, as well as counsel for the Trustee and for the NRC Staff. None had any
objection to consolidation — indeed, Ms. Fields expressly favored it. Therefore,
I am hereby consolidating the two proceedings.

Another related proceeding — designated as MLA-3 — is also ongoing, and
is before another Administrative Judge (Judge Thomas S. Moore) as Presiding
Officer. (Judge Frederick J. Shon has been named Special Assistant in all three
proceedings.) Consolidation of MLA-4/5 with MLA-3 is an action that raises
several different issues, based in part on the more advanced progress of that case
and the circumstance that Ms. Fields is not a party to that proceeding and has never
sought to become one. Written comments on the desirability of consolidating
MLA-4/5 with MLA-3 are invited, to be received by me by close-of-business
September 1, 2000. Thereafter, at a date and time to be announced, I plan to hold
a telephone conference, to include the Presiding Officer, Judge Shon, and parties
to this proceeding, as well as Judge Moore, Presiding Officer in the MLA-3
proceeding, and parties to that proceeding.

In the MLA-4 proceeding, on March 4, 2000, Ms. Fields filed a pleading titled
“‘Petitioner’s Request That Hearing No Longer Be Held in De Facto Abeyance
and Petitioner’s Request for Summary Disposition.”” On March 18, 2000, Ms.

3 Nuclear Regulatory Commission Staff’s Response to First Supplement to Petitioner’s February 18, 1999 Request
for a Hearing.

4Moab Mill Reclamation Trustee’s Response to First Supplement to Petitioner’s February 18, 1999 Request for a
Hearing.

5 By letter dated July 17, 2000, the NRC Staff advised, pursuant to 10 C.F.R. § 2.1213, that it wishes to participate
in the MLA-5 proceeding. The Staff thus becomes a party to the MLA-5 proceeding, along with Ms. Fields and the
Trustee.
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Fields filed a Supplement to that request. In a March 28, 2000 telephone
conference involving all parties, as well as the Presiding Officer (in MLA-4)
and Special Assistant, memorialized by a Memorandum and Order (Telephone
Conference, 3/28/00), dated March 29, 2000, I was advised of a settlement
proposal in a related case in the United States District Court for the District
of Utah, brought by the Grand Canyon Trust et al. (Intervenors in the MLA-3
proceeding) against the NRC, the United States Interior Department, and the
United States Fish & Wildlife Service that, if approved, would render Ms. Fields’
claims moot as a practical matter, given the limited funds available as a result of
the bankruptcy of Atlas Corporation. The MLA-4 proceeding continued to be held
in abeyance pending a report to be submitted by the last business day of April.
On May 1, 2000, the Trustee submitted such a report, advising that the settlement
in MLA-3 was still under consideration. Taking into account dates specified in
the MLA-5 proceeding, the Trustee requested that the dates for responses to Ms.
Fields’ March 4, 2000 motion continue to be deferred, pending outcome of the
settlement negotiations before the United States District Court. Thus far, I have
not prescribed new response dates to Ms. Fields’ motion.

On June 2, 2000, Ms. Fields filed a ‘‘Second Supplement to Petitioner’s
February 18, 1999, Request for a Hearing,”’ that provides additional information
concerning negotiations with respect to proper remediation dates and seeks to
have appropriate remediation dates established. In response to her request for a
hearing in the MLA-5 proceeding, however, the NRC Staff and Trustee each seek
to have the MLA-5 proceeding (now consolidated with the MLA-4 proceeding)
continue to be held in abeyance.

With respect to the joint conference call referenced earlier, the Presiding
Officer in the MLA-4/5 proceeding wishes to discuss with the parties to this
proceeding whether responses to Ms. Fields’ March 4, 2000 motion in MLA-4
(equally applicable to MLA-5) should be scheduled.

kok ckosk

For the reasons stated, it is, this 10th day of August 2000, ORDERED:

1. The request for a hearing of Ms. Sarah M. Fields, of Moab, Utah, in the
MLA-5 proceeding is hereby granted. Ms. Fields thus becomes a party to the
MLA-5 proceeding.

2. The MLA-4 and MLA-5 proceedings are hereby consolidated.

3. Parties to the consolidated MLA-4/5 proceeding are to advise me in
writing, by close of business September 1, 2000, whether further consolidation
with the MLA-3 proceeding is warranted or useful.

4. A joint telephone conference with the Presiding Officer and parties to the
MLA-3 proceeding is hereby scheduled, at a date and time to be determined by
a later order. During this conference, parties to the MLA-4/5 proceeding should
be prepared to discuss whether actions in these consolidated proceedings should

105



continue to be deferred or whether response dates with respect to Ms. Fields’
March 4, 2000 motion should be established.

Charles Bechhoefer, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 10, 2000
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

lvan W. Smith, Presiding Officer
Thomas D. Murphy, Special Assistant

In the Matter of Docket No. 40-6394-MLA
(ASLBP No. 00-777-05-MLA)

U.S. DEPARTMENT OF THE
ARMY
(Army Research Laboratory) August 14, 2000

In a proceeding for an amendment to a materials license held by the U.S. Army
in connection with its Aberdeen Proving Ground site, a hearing request by the
Aberdeen Proving Ground Superfund Citizens Coalition was denied on the basis
that it failed to establish requisite standing to intervene. The Presiding Officer
allowed the Coalition an opportunity to amend its hearing request to establish this
standing, but the Coalition failed to file an amendment during the prescribed time
period.

MEMORANDUM AND ORDER
(Denying Request for Hearing)

Richard Ochs, President of the Aberdeen Proving Ground Superfund Citizens
Coalition (Coalition), requested a hearing in this proceeding by telegram and
letter dated May 1, 2000. His stated reason for requesting a hearing, in its entirety,
is ‘“We represent community interest, environment, and health. Our concern is
dust.”’
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In a memorandum and order dated June 20, 2000, I noted several deficiencies in
Mr. Ochs’ request for a hearing. In particular, I noted that the address given for the
Coalition, 2707 Woodsdale Avenue, Baltimore, Maryland, 21214 (presumably
Mr. Ochs’ address), appeared on maps to be about 20 miles from the nearest
border of the Aberdeen Proving Ground. I ruled, therefore, that he lives too far
from the study area to be personally entitled to a hearing. However, recognizing
that there may be other members of the Coalition living closer to the study area
whose interests may be affected by the results of the proceeding, I granted an
extension of 30 days from the date of that order to file an amended request. More
than 30 days have passed (July 20, 2000) and no papers have been filed on behalf
of the Coalition. It appears that Mr. Ochs and the Coalition have abandoned
their request for a hearing. The original deficiencies in the request for hearing
dated May 1, 2000, remain uncorrected. Neither Mr. Ochs nor the Coalition has
identified interests that may be affected by the outcome of the proceeding and
neither is entitled to a hearing on this application.

The request for hearing is, therefore, DENIED.

This Memorandum and Order terminating this proceeding will constitute the
final decision of the Commission forty (40) days from the date of its issuance,
or on Monday, September 25, 2000, unless an appeal to the Commission is filed
within ten (10) days of the service of this Order in accordance with 10 C.F.R.
§2.1205(0), or unless the Commission directs otherwise. Any interested party
may support or oppose an appeal by filing a counter-statement within fifteen (15)
days of the service of the requester’s appeal brief.

It is so ORDERED.

BY THE PRESIDING OFFICER

Ivan W. Smith
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 14, 2000
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
G. Paul Bollwerk, Il
Dr. Richard F. Cole

In the Matter of Docket No. 030-20563
(ASLBP No. 00-779-01-CivP)

(License No. 52-21368-01)

(Order Imposing

Civil Monetary Penalty

(EA 99-262))

WESTERN SOIL, INC.
(Mayaguez, Puerto Rico) August 29, 2000

In a civil penalty proceeding, the Atomic Safety and Licensing Board approves
a settlement agreement between the NRC Staff and the Licensee and terminates
the proceeding.

MEMORANDUM AND ORDER

(Approving Settlement Agreement and Terminating Proceeding)

On April 12, 2000, the NRC issued an Order Imposing Civil Monetary Penalty
(Order) in Enforcement Action (EA) 99-262 against Western Soil, Inc. (Western
Soil or Licensee). 65 Fed. Reg. 21,489 (2000). The Order was based on a Notice
of Violation and Proposed Imposition of Civil Penalty (Notice) sent to Western
Soil by letter dated November 24, 1999, asserting that Western Soil failed to
secure from unauthorized removal or limit access to a moisture/density portable
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nuclear gauge containing approximately 10 millicuries of cesium-137 and 50
millicuries of americium-241 in a vehicle while at a temporary job site. The notice
also alleged that Western Soil did not control and maintain constant surveillance
of this material, so that the material was stolen. Western Soil denied that it had
failed to maintain adequate surveillance and also claimed that this was the first
occasion that Western Soil or its owner/radiation safety officer had been involved
in apparent violations of NRC regulations. The order imposed a $2,750 monetary
penalty for this Severity Level III violation. The order also advised Western Soil
of its right to a hearing.

Western Soil did request such a hearing, and this Atomic Safety and Licensing
Board was established on July 3, 2000, to preside at the hearing. 65 Fed. Reg.
42,398 (2000). By Memorandum and Order dated July 5, 2000 (unpublished),
the Licensing Board granted Western Soil’s request for a hearing and scheduled
a telephone prehearing conference for August 3, 2000. The Board also requested
the NRC Staff to provide it with copies of certain background documents prior to
the prehearing conference. The Staff did so on July 14, 2000. At that time, the
Staff also advised that it had reached a tentative settlement agreement with the
Licensee and would submit such agreement for Board approval when it had been
signed. On August 2, 2000, the Staff advised the Licensing Board, by telephone,
that the agreement had been signed and would be forwarded to the Board in the
near future. Therefore, on August 2, the Licensing Board issued a memorandum
and order cancelling the August 3, 2000 prehearing conference call.

On August 24, 2000, the Staff submitted the settlement agreement to the
Licensing Board, seeking approval of the agreement and termination of the
proceeding. Under the agreement, Western Soil admitted the violation currently
being contested. The agreement reduces the civil monetary penalty to $500.
Perhaps more significantly, the agreement also provides that, although the parties
maintain their respective positions with regard to the applicability of a similar
violation (EA 92-239) in 1992 by Caribbean Soil Testing Co., Inc., a previous
owner of Western Soil,! the parties here agree that the previous violation ‘‘will
not impact any enforcement action that the NRC may take with regard to any
future violations that may be committed by Western Soil.”’

Under 10 C.F.R. § 2.203, the Staff is authorized to enter into a stipulation for
the settlement of a proceeding or compromise of a civil penalty. Such compromise
is subject to approval by this Licensing Board, ‘‘according due weight to the
position of the staff.”” In submitting the instant joint settlement agreement to us

Un its order, the Staff attributed the previous violation of the predecessor company to Western Soil. For its part,
Western Soil sought to have the current violation considered as the first violation by the Licensee. The number of
prior violations can impact the amount of the penalty, under the Commission’s General Statement of Policy and
Procedure for NRC Enforcement Actions NUREG-1600, May 1, 2000), § VI.C, 65 Fed. Reg. 25,368, 25,379 (2000).
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for approval, the Staff advises that it is in the public interest to terminate this
proceeding without further litigation, subject to our approval of the agreement.
We have reviewed the settlement agreement submitted for our approval (a
copy of which is attached) and, according due weight to the position of the Staff,
find no reason to disagree with the parties’ expressed resolution. Accordingly, we
hereby approve the settlement agreement and ferminate this proceeding.
IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

G. Paul Bollwerk, III
CHIEF ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 29, 2000

111



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Docket No. 030-20563
(ASLBP No. 00-779-01-CivP)

WESTERN SOIL, INC.
(Mayaguez, Puerto Rico)

SETTLEMENT AGREEMENT

The United States Nuclear Regulatory Commission (NRC) and Western Soil,
Inc. (Western Soil), in consideration of the promises and representations contained
in this document, hereby agree as follows:

1. On April 12, 2000, the NRC issued an Order Imposing Civil Monetary
Penalty (Order) in Enforcement Action 99-262 (EA 99-262) with respect to an
alleged violation by Western Soil. The Order asserted that, as described in
a Notice of Violation and Proposed Imposition of Civil Penalty (Notice) sent
to Western Soil by letter dated November 24, 1999, Western Soil failed to
secure from unauthorized removal or limit access to a moisture/density portable
nuclear gauge containing approximately 10 millicuries of cesium-137 and 50
millicuries of americium-241 in a vehicle while at a temporary job site which is an
unrestricted area, nor did the licensee control and maintain constant surveillance
of this licensed material. As a result, the gauge was stolen. The Order imposed a
civil monetary penalty in the amount of $2,750 on Western Soil for this Severity
Level III violation.

2. On June 6, 2000, Western Soil requested an enforcement hearing in
response to the Order entered in EA 99-262 in order to present to an Atomic
Safety and Licensing Board (Board) testimony and evidence to contest the
alleged violation and the Order as unjustified under the evidence and applicable
regulations. In connection therewith, Western Soil denied that it had failed to
maintain surveillance of the licensed material. Western Soil also maintained that
this was the first time that Western Soil or its Owner/Radiation Safety Officer had
been involved in apparent violations of NRC regulations.

3. As the result of a telephone conference held on July 10, 2000, Western
Soil and the NRC have concluded that it is in the respective interests of Western
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Soil, and the NRC as well as the public interest, to settle the dispute at issue in
EA 99-262. Therefore, Western Soil and the NRC agree as follows:

A. The NRC Staff and Western Soil will jointly move the Board to approve
this Settlement Agreement and to terminate this proceeding.

B. Western Soil admits that the violation in Part I of the Notice involving
Western Soil’s failure to secure from unauthorized removal or limit access to
a moisture/density portable nuclear gauge containing licensed material and the
failure to control and maintain constant surveillance of this licensed material
occurred as stated in the Notice and restated in the Order.

C. The NRC agrees to reduce the amount of the civil monetary penalty
imposed by the Order to $500.

D. Within five (5) business days of approval of this Settlement Agreement by
the Board, Western Soil agrees to pay $500 civil monetary penalty. Such payment
shall be made by check, draft, money order, or electronic transfer, payable to the
Treasurer of the United States and shall be mailed to R.W. Borchardt, Director,
Office of Enforcement, U.S. Nuclear Regulatory Commission, One White Flint
North, 11555 Rockville, MD 20852-2738.

E. This Settlement Agreement constitutes final disposition of the matters
giving rise to EA 99-262 and to this litigation. In consideration of the terms of
this Agreement, the NRC Staff will assert no further enforcement claims, in any
form or forum, related to the matters addressed in EA 99-262 and the underlying
inspection report, and Western Soil will not pursue any further hearings on, or
judicial review of, this matter.

4. The parties continue to maintain their respective positions with regard to
whether this violation constituted the first violation by this licensee, or whether
Western Soil was responsible for a similar violation which occurred when the
license was under the control of the previous owner, Caribbean Soil Testing
Company, Inc. However, the parties agree that the previous violation, cited as
EA 92-239, will not impact any enforcement action that the NRC may take with
regard to any future violations that may be committed by Western Soil.

IN WITNESS WHEREOF, Western Soil and the NRC have caused this
Settlement Agreement to be executed by their duly authorized representatives.

WESTERN SOIL, INC. UNITED STATES NUCLEAR
REGULATORY COMMISSION
By: Luis Roberto Santos By: R.W. Borchardt, Director
Bufete Luis Roberto Santos Office of Enforcement

Dated: August 15, 2000
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, lll, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of Docket No. 72-22-ISFSI
(ASLBP No. 97-732-02-ISFSI)

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) August 31, 2000

In this proceeding concerning the application of Private Fuel Storage, L.L.C.
(PFS), under 10 C.F.R. Part 72 to construct and operate an independent spent fuel
storage installation (ISFSI), the Licensing Board denies the late-filed request of
individual petitioner William D. Peterson to intervene in the proceeding, finding
that (1) a balancing of the five late-filing criteria of 10 C.F.R. § 2.714(a)(1) does
not support entertaining the petition; (2) Petitioner Peterson has not established
his standing to intervene as a matter of right; and (3) Petitioner Peterson has not
presented a litigable contention.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(PLEADING REQUIREMENTS; GOOD CAUSE FOR LATE FILING)

To justify a presiding officer’s consideration of the ‘‘merits’’ of a late-
filed intervention petition, i.e., whether the petition fulfills the standing and
contention admissibility standards specified in 10 C.F.R. § 2.714, a petitioner must
demonstrate that a balancing of the five factors set forth in section 2.714(a)(1)(i)-
(v) supports accepting the petition. Good cause for late-filing is the first and most
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important of the five balancing factors set forth in section 2.714(a)(1). See, e.g.,
LBP-99-3, 49 NRC 40, 46 (1999); LBP-98-7, 47 NRC 142, 173, reconsideration
granted in part and denied in part on other grounds, LBP-98-10, 47 NRC 288,
aff’d on other grounds, CLI-98-13, 48 NRC 26 (1998).

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(BALANCING OF 10 C.F.R. §2.714(a)(1) CRITERIA)

When good cause is lacking for late-filing under factor one of the five-factor
late intervention balancing test set forth in section 2.714(a)(1), a petitioner must
make a particularly strong showing in its favor on the other four factors. See, e.g.,
Duke Power Co. (Perkins Nuclear Station, Units 1, 2, and 3), ALAB-431, 6 NRC
460, 462 (1977). Moreover, in this five-factor balancing test, factor two — other
means to protect petitioner’s interests — and factor four — adequacy of existing
representation — are accorded less significance in the balance. See Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-4, 37 NRC
156, 165 (1993).

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(ASSISTANCE IN SOUND RECORD DEVELOPMENT)

Sufficient specificity in describing the issues to be examined, the prospective
witnesses, and the proposed testimony of those witnesses have been identified
repeatedly as pertinent to an analysis of the section 2.714(a)(1) third factor
— assistance in developing a sound record. See Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-12, 28 NRC 605,
611 (1988).

RULES OF PRACTICE: STANDING TO INTERVENE

The contemporaneous judicial standing concepts that are to be employed
in NRC adjudicatory proceedings, see Portland General Electric Co. (Pebble
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976),
require that a petitioner must establish (1) it has suffered or will suffer a distinct
and palpable injury that constitutes injury in fact within the zones of interests
arguably protected by the governing statutes (e.g., the Atomic Energy Act of 1954
(AEA), the National Environmental Policy Act of 1969 (NEPA)); (2) the injury is
fairly traceable to the challenged action; and (3) the injury is likely to be redressed
by a favorable decision, see Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), CLI-96-1, 43 NRC 1, 6 (1996).
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ATOMIC ENERGY ACT: STANDING TO INTERVENE
(INJURY IN FACT)

RULES OF PRACTICE: STANDING TO INTERVENE
(INJURY IN FACT)

If a petitioner’s interest in a proceeding is to avoid ‘‘bad precedent,”’” such
a purported injury lacks the requisite concreteness to constitute injury in fact.
See General Public Utilities Nuclear Corp. (Oyster Creek Nuclear Generating
Station), LBP-96-23, 44 NRC 143, 159 (1996); Ohio Edison Co. (Perry Nuclear
Power Plant, Unit 1), LBP-91-38, 34 NRC 229, 248-49 (1991), aff’d on other
grounds, CLI-92-11, 36 NRC 41 (1992), petition for review denied, City of
Cleveland v. NRC, 60 F.2d 1561 (D.C. Cir. 1995).

RULES OF PRACTICE: DISCRETIONARY INTERVENTION

When a petitioner lacks standing as a matter of right, the Board may still admit
the petitioner as a matter of discretion. See Pebble Springs, CLI-76-27, 4 NRC
at 616. If a petitioner does not request permission to intervene as a matter of
discretion, discretionary intervention need not be considered. See Babcock and
Wilcox (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-93-4, 37 NRC 72,
94 1n.66, appeal dismissed, CLI-93-9, 37 NRC 190 (1993).

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS;
CONTENTIONS (ADMISSIBILITY, MATERIALITY, SPECIFICITY,
AND BASIS)

Even if a petitioner is able to show it has standing (and that the late-filing
criteria of section 2.174(a)(1) supported the admission of the intervention petition),
it would still have to establish that it has presented one or more admissible
contentions to gain party status in this proceeding. For a contention to be deemed
admissible under 10 C.F.R. §2.714(b)(2), the contention must consist of (1) a
specific statement of the issue to be raised or controverted, with references to the
specific portion of the license application in question; (2) a brief explanation of
the bases for the contention; and (3) a concise statement of the alleged facts or
expert opinion supporting the contention on which the petitioner intends to rely
in proving the contention at any hearing, all of which must be sufficient to show
that a genuine dispute exists on a material issue of law or fact. See Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 248-49
(1996); Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta,
Georgia), CLI-95-12, 42 NRC 111, 117-18 (1995). A contention that fails to
include any of these components, or that, if proven, would be of no consequence
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to the proceeding because it would not entitle the petitioner to any relief, is subject
to dismissal. See 10 C.F.R. §2.714(d)(2); see also Sequoyah Fuels Corp. (Gore,
Oklahoma Site Decontamination and Decommissioning Funding), LBP-94-8, 39
NRC 116, 117-18 (1994).

RULES OF PRACTICE: CONTENTIONS (CHALLENGE OF
COMMISSION RULE, MATERIALITY)

Additionally, a contention is subject to dismissal if it (1) constitutes an attack
on applicable statutory requirements; (2) challenges the basic structure of the
Commission’s regulatory process or is an attack on the agency’s regulations; (3)
is nothing more than a generalization regarding the petitioner’s views of what
applicable policies ought to be; (4) seeks to raise an issue that does not apply to
the facility in question or is otherwise outside the scope of the proceeding; or (5)
concerns a matter that will not afford the petitioner cognizable relief because it
lacks significance relative to the agency’s general responsibility and authority to
protect the public health and safety and the environment. See LBP-98-7, 47 NRC
at 178-79.

ATOMIC ENERGY ACT: PARTICIPATION BY A STATE

RULES OF PRACTICE: PARTICIPATION BY AN INTERESTED
STATE OR LOCAL GOVERNMENT

The agency’s long-standing interpretation of AEA section 189a, 42 U.S.C.
§ 2239(a), is that it permits intervention by state and local governments on relevant
matters. See Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), CLI-77-25, 6 NRC 535, 537 (1977).

MEMORANDUM AND ORDER

(Denying Late-Filed Intervention Petition)

On June 5, 2000, William D. Peterson filed a petition with the Licensing
Board seeking to intervene in this proceeding concerning the June 1997 request
of Private Fuel Storage, L.L.C. (PFS), for a 20-year license under 10 C.F.R. Part
72 to possess and store spent nuclear reactor fuel in an independent spent fuel
storage installation (ISFSI) located on the reservation of the Skull Valley Band
of Goshute Indians in Skull Valley, Utah. Both PFS and the NRC Staff oppose
Petitioner Peterson’s request, which comes nearly 3 years after the deadline for
filing a timely intervention request, on a variety of grounds, including lack of
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standing and litigable contentions and a failure to meet the late-filing elements of
10 C.FR. §2.714(a)(1).

For the reasons set forth below, we deny Mr. Peterson’s petition to intervene,
finding that (1) a balancing of the five late-filing criteria of section 2.714(a)(1)
do not support entertaining the petition; (2) Mr. Peterson has not established his
standing to intervene as a matter of right; and (3) Mr. Peterson has not presented
a litigable contention.

I. BACKGROUND

On July 21, 1997, the Staff published a notice of opportunity for a hearing in
the Federal Register regarding the PFS ISFSI license application. See 62 Fed.
Reg. 41,099 (1997). A number of organizations and an individual filed requests
for a hearing and petitions to intervene prior to the September 15, 1997 date by
which such filings had to be submitted to be considered timely. See LBP-98-7, 47
NRC 142, 156-57, reconsideration granted in part and denied in part on other
grounds, LBP-98-10, 47 NRC 288, aff’d on other grounds, CLI-98-13, 48 NRC
26 (1998). Intervenor State of Utah (State) was one of these timely petitioners that
ultimately was granted party status, having been found to have standing and to
have proffered admissible technical and environmental contentions relating to the
PFS application. See id. at 247. Then, nearly 3 years after the deadline for filing
timely intervention requests, following an April 2000 Board Federal Register
notice announcing its intention to conduct a June 2000 evidentiary hearing in Salt
Lake City, Utah, on certain of the State’s admitted technical contentions and to
conduct 10 C.F.R. §2.715(b) limited appearance sessions to receive statements
from interested members of the public, see 65 Fed. Reg. 24,230 (2000), Petitioner
Peterson directed letters to the NRC Office of the Secretary, dated May 26
and May 31, 2000, and filed a June 5, 2000 petition indicating he wished to
intervene in this proceeding. See Petition to Intervene, Third Party Complaint, for
Intervener’s Use of State Law to Deprive PFS and [Pigeon Spur Storage Facility]
of Rights of Storage of [Spent Nuclear Fuel] by Federal Law (June 5, 2000)
[hereinafter Peterson Petition]. In that submission, Petitioner Peterson identified
himself as an ISFSI license applicant for a site at Pigeon Spur, Utah, that has been
assigned NRC Docket No. 72-23. See id. at 2.

By order dated June 7, 2000, the Board set a schedule for (1) Mr. Peterson
to make a filing supplementing his intervention petition, including a statement
of the contentions he wished to litigate and any other information he wished to
provide regarding his standing or the applicability of the five late-filing factors
of 10 C.F.R. §2.714(a)(1); and (2) party responses to his late-filed intervention
petition and contentions supplement. See Licensing Board Memorandum and
Order (Setting Schedule for Supplement and Responses to Late-Filed Intervention
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Petition) (June 7, 2000) (unpublished). Pursuant to this order, Petitioner Peterson
made another filing on June 27, 2000, that consisted of twenty-seven numbered
contentions dealing primarily with his interactions with the State regarding his
proposed Pigeon Spur ISFSI facility. See Contentions, Third Party Complaint
Intervention 10 C.F.R. §2.714(b)(2) for Intervener’s use of State Law to deprive
PFS and [Pigeon Spur Storage Facility] of Rights of Storage of [Spent Nuclear
Fuel] by Federal Law (June 27, 2000) [hereinafter Peterson Contentions]."

On July 12, 2000, Applicant PFS and the Staff filed responses to Petitioner
Peterson’s filings; however, the State, which is the subject of much of the
discussion in those submissions, made no responsive filing. Both PFS and
the Staff assert that Mr. Peterson’s petition should be denied in that (1) the
petition does not meet the late-filing requirements promulgated by 10 C.F.R.
§2.714(a)(1); (2) Petitioner Peterson has failed to establish his standing as a
matter of right; and (3) Petitioner Peterson has not presented an admissible
contention. See [PFS] Answer to Petition to Intervene and Contentions of Mr.
William D. Peterson (July 12, 2000) [hereinafter PFS Response]; NRC Staff’s
Response to Petition to Intervene and Contentions Filed by William D. Peterson
(July 12, 2000) [hereinafter Staff Response]. On July 21, 2000, acting pursuant
to Board permission, see Licensing Board Order (Scheduling Matters) (July 13,
2000) (unpublished), Petitioner Peterson submitted a reply filing that further
addressed the five late-filing requirements identified by section 2.714(a)(1) and
reiterated his motivation for attempting to intervene in this matter. See Reply &
Motion for Findings, Ref: Third Party Complaint for Intervener’s use of State
Law to Deprive Peterson and [Pigeon Spur Storage Facility] of Rights of Storage
of [Spent Nuclear Fuel] by Federal Law (July 21, 2000) [hereinafter Peterson
Reply].?

' The following day, Petitioner Peterson filed another document apparently intended to supplement his contentions.
See Additional Contentions Petition to Intervene from Sept. 2, 1997, Complaint (June 28, 2000). This document
restated contention twenty-four from Petitioner Peterson’s June 27, 2000 filing and also attached a document entitled
““Complaint,”” which appears to have been filed in the United States District Court for the District of Utah. This
document, which does not mention the PFS ISFSI application, contains nothing that alters any of our conclusions
regarding the adequacy of Mr. Peterson’s intervention petition.

2 Petitioner Peterson submitted more documents on July 24, 2000, consisting of a letter directed to parties other
than the NRC or the Licensing Board, and what appears to be a request for an extension of time to supplement Mr.
Peterson’s intervention petition. See Motion for Enlargement of Time Amendment, 40 Days Requested, Ref: Third
Party Complaint for Intervener’s Use of State Law to Deprive Peterson and [Pigeon Spur Storage Facility] of Rights
of Storage of [Spent Nuclear Fuel] by Federal Law (July 24, 2000). These documents, however, contain nothing that
provides cause for permitting further submissions by Mr. Peterson or alters any of our conclusions regarding the
adequacy of Mr. Peterson’s intervention petition. The same is true relative to two August 13, 2000 submissions by
Petitioner Peterson, entitled ‘‘Request for Understanding.”
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II. ANALYSIS

1. Admission of Late-Filed Intervention Petition

To justify a presiding officer’s consideration of the ‘‘merits’’ of a late-
filed intervention petition, i.e., whether the petition fulfills the standing and
contention admissibility standards specified in 10 C.F.R. § 2.714, a petitioner must
demonstrate that a balancing of the five factors set forth in section 2.714(a)(1)(i)-
(v) supports accepting the petition. The five factors are (1) good cause, if any, for
failure to file on time; (2) the availability of other means whereby the petitioner’s
interest will be protected; (3) the extent to which the petitioner’s participation
may reasonably be expected to assist in developing a sound record; (4) the extent
to which the petitioner’s interests will be represented by existing parties; and (5)
the extent to which the petitioner’s participation will broaden the issues or delay
the proceeding.

As we have observed on numerous occasions in this proceeding, good cause
for late-filing is the first and most important of the five balancing factors set forth
in section 2.714(a)(1). See, e.g., LBP-99-3, 49 NRC 40, 46 (1999); LBP-98-7,
47 NRC 142, 173, reconsideration granted in part and denied in part on other
grounds, LBP-98-10, 47 NRC 288, aff’d on other grounds, CLI-98-13, 48 NRC
26 (1998). Here, Petitioner Peterson filed his petition to intervene more than 2
years and 8 months after the September 17, 1997 deadline set out in the relevant
July 1997 hearing opportunity notice. See 62 Fed. Reg. at 41,099. Petitioner
Peterson’s explanation of his delay in filing is a statement that ‘‘[w]hen Utah
and Governor Leavitt intervened, he brought with him his ‘policy’ of the Federal
Law does not apply in Utah. . . . The intervention of Utah and Governor Leavitt
changed the original proceeding, which change affects NRC Docket No. 72-23,
more so than 72-22.”" Peterson Petition at 10. Thereafter, in his reply filing
Petitioner Peterson stated that ‘‘[t]he issue that troubles Peterson is Utah and its
Governor v PFS and NRC which also applies to Pigeon Spur. The problem issues
were/are made by intervener Utah, not NRC, not PFS. This strongly started after
September 1997, after the intervener petitioning time.’” Peterson Reply at 4.

While asserting that the State’s intervention into the proceeding is not an
appropriate trigger for the good-cause test for late filing, PFS also declares that
Petitioner Peterson has not given any justification for the more than 2-year delay
between the grant of intervenor status to the State and the filing of his petition
to intervene. See PFS Response at 3. As a result, PFS contends, good cause
for late-filing is not present. For its part, the Staff argues that good cause for
late-filing is not present because, given Petitioner Peterson’s expressed concern
with ISFSI matters and his distinct difference of opinion with the State, it is likely
he knew or should have known about the State’s status as an intervenor in this
proceeding. See Staff Response at 6. Thus, albeit for slightly different reasons,
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both PFS and the Staff argue that good cause for late-filing is absent because
Petitioner Peterson has not explained the 2-year period of inactivity immediately
prior to his June 5, 2000 filing.

From his filings, the best we can gather is that Petitioner Peterson believes
good cause for filing his petition late is present because the deadline timely
to file for intervenor status had passed prior to the granting of party status to
the State of Utah. Since the apparent raison d’étre for Petitioner Peterson’s
current intervention attempt is the State’s entry into the proceeding, rather than
PSF’s initial ISFSI license application, he apparently contends that it would have
been too difficult for him to foresee the entry of the State into the proceeding
prior to the deadline for filing intervention petitions, and therefore he did not
have the opportunity to file in a timely manner. In this regard, however, the
Board finds persuasive the PFS and Staff argument that, whatever efficacy his
““‘State admission’’ claim might have, Petitioner Peterson has failed to provide
any explanation for the 2-year delay between the Board’s April 22, 1998 action
granting party status to the State and the filing of his June 2000 intervention
petition.? To the degree Petitioner Peterson’s assertion that the entry of the State
into the PFS ISFSI proceeding ‘changed’’ the original proceeding explains why
the intervention petition was not filed prior to the September 15, 1997 deadline,
it provides no justification for his ensuing 2-year delay. Such an extended,
unexplained interval clearly compels a Board conclusion that good cause for
filing late is not present.

When, as is the present case, good cause is lacking for late-filing under
factor one of the five-factor late intervention balancing test set forth in section
2.714(a)(1), a petitioner must make a particularly strong showing in its favor
on the other four factors. See, e.g., Duke Power Co. (Perkins Nuclear Station,
Units 1, 2, and 3), ALAB-431, 6 NRC 460, 462 (1977). Moreover, in this five-
factor balancing test, factor two — other means to protect petitioner’s interests
— and factor four — adequacy of existing representation — are accorded less
significance in the balance. See Texas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Unit 2), CLI-93-4, 37 NRC 156, 165 (1993). Here, in
considering factor two, the Board agrees with PFS and the Staff that there are
other means available to Petitioner Peterson that could provide equally, if not
more appropriate venues, in which he can challenge the purported policies of
the State and its Governor relative to ISFSI licensing. See PFS Response at 4,
Staff Response at 7. Indeed, in his petition, Mr. Peterson suggests there are
other courts in which alleged injuries he sustained could potentially be redressed,
including the United States District Court for the District of Utah in which he

3 We note in this regard that Petitioner Peterson has been on notice since at least April 1998 that the State is a
party to this proceeding. See 63 Fed. Reg. 23,476, 23,476-77 (1998) (Board notice of hearing indicating that State
has been admitted as a party to PFS proceeding).
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previously filed an action challenging the State’s alleged policies. See Peterson
Petition at 10. While the determination made by that court may not have been
favorable to Petitioner Peterson, he presents nothing that indicates he would be
barred from taking his concerns to a similar state judicial forum. Moreover, since
the bulk of Petitioner Peterson’s concerns appear to deal with his proposed ISFSI
at Pigeon Spur, Utah, those concerns could be presented during an NRC licensing
proceeding for the Pigeon Spur site if the facility application reaches that point.
In sum, since there are other means to protect the Petitioner’s interests, the Board
finds that factor two does not weigh in favor of admitting Mr. Peterson’s late-filed
intervention petition.

Regarding factor three — the extent to which the Petitioner’s participation
may help develop a sound record — Mr. Peterson’s intervention petition and
subsequent filings have not demonstrated to the Board that, in the context of
the issues he proposes to address, he would provide any supporting evidence
that would develop a sound record. Petitioner Peterson’s filings lack sufficient
specificity in describing the issues to be examined, the prospective witnesses, and
the proposed testimony of those witnesses — details that have been identified
repeatedly as pertinent to an analysis of the section 2.714(a)(1) third factor. See
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and
2), CLI-88-12, 28 NRC 605, 611 (1988). With these important elements absent,
Petitioner Peterson’s filings fail to support a determination that his participation
would help develop a sound record. Accordingly, the Board finds that factor three
likewise does not weigh in favor of admitting the late-filed petition.

With regard to factor four — the extent to which the Petitioner’s interests
will be represented by existing parties — Petitioner Peterson seemingly has
unique interests that he wishes to represent in this proceeding, although, as was
previously noted, in many respects they would be best dealt with if and when
the Pigeon Spur ISFSI application comes to fruition. Further, to the extent
Petitioner Peterson’s interests are pertinent to this proceeding, Petitioner Peterson
has provided nothing to convince us that such interests are not already represented
by existing parties. Mr. Peterson states in his petition that ‘‘[Pigeon Spur] will
aid PFS in the contention of the ‘policy’ issue of Governor Leavitt.”” Peterson
Petition at 11. Assuming Petitioner Peterson is correct in this regard, however, as
is apparent from its participation in this proceeding over the last 3 years, Applicant
PFS is fully capable of representing its interests in this licensing proceeding on
this and other matters. Accordingly, to the degree Petitioner Peterson’s pertinent
interests coincide with those of PFS, they will be adequately represented without
his intervention. The Board thus finds that factor four does not weigh in favor of
admitting the late-filed petition.

In connection with factor five — the extent to which the Petitioner’s
participation will broaden or delay the proceeding — it is apparent from his
‘‘contentions’’ statement that Petitioner Peterson’s concerns are not currently
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before the Board in this proceeding. These issues, which relate to matters ranging
from Petitioner Peterson’s prior dealings with the State regarding uranium mill
tailings to his proposed Pigeon Spur, Utah ISFSI therefore would broaden and
almost certainly delay this proceeding. Accordingly, the Board finds that factor
five does not weigh in favor of admitting his late-filed intervention petition.

In sum, the Board finds that Petitioner Peterson has failed to demonstrate there
is good cause for the late-filing of his intervention petition. Nor has he shown
that a balancing of the remaining four factors in section 2.714(a)(1) makes a
compelling showing favoring the admission of his petition. Consequently, the
Board finds that Petitioner Peterson’s late-filed petition should not be admitted.*

2. Standing

Even if Petitioner Peterson had shown that the late-filing criteria of section
2.714(a)(1) supported the admission of the intervention petition, he would still
have to establish his standing as a matter of right to intervene in this proceeding.
The contemporaneous judicial standing concepts that are to be employed in NRC
adjudicatory proceedings, see Portland General Electric Co. (Pebble Springs
Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976), require
that a petitioner must establish (1) it has suffered or will suffer a distinct and
palpable injury that constitutes injury-in-fact within the zones of interests arguably
protected by the governing statutes (e.g., the Atomic Energy Act of 1954 (AEA),
the National Environmental Policy Act of 1969 (NEPA)); (2) the injury is fairly
traceable to the challenged action; and (3) the injury is likely to be redressed
by a favorable decision, see Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), CLI-96-1, 43 NRC 1, 6 (1996).

The focus of this proceeding is the efficacy of the PFS application to construct
and operate an ISFSI facility on the Skull Valley Band reservation. As the
Staff points out, however, Petitioner Peterson’s central assertion is that his ISFSI
license application has been ‘‘hindered’’ by both the State’s policy against spent
nuclear fuel and the actions of the State’s Governor. See Staff Response at 11-12.
Thus, it is not the application of PFS for an ISFSI license that Petitioner Peterson
asserts has caused or will cause him injury, it is the alleged actions of the State
and its Governor adverse to Mr. Peterson that has motivated Petitioner Peterson
to file an intervention petition in this matter.’

Indeed, as he has presented his claims, the best that can be said for Petitioner
Peterson’s interest in this proceeding is that it is to avoid ‘‘bad precedent,”” a
purported injury that lacks the requisite concreteness to constitute injury in fact.

4 Our determination on the admissibility of Petitioner Peterson’s late-filed petition likewise constitutes our ruling
on the admissibility of the accompanying late-filed contentions. See LBP-99-3, 49 NRC at 46 n.1.
3 Utah Governor Michael Leavitt is not a party to the PFS ISFSI proceeding, nor has he sought such status.
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See General Public Utilities Nuclear Corp. (Oyster Creek Nuclear Generating
Station), LBP-96-23, 44 NRC 143, 159 (1996); Ohio Edison Co. (Perry Nuclear
Power Plant, Unit 1), LBP-91-38, 34 NRC 229, 248-49 (1991), aff’d on other
grounds, CLI-92-11, 36 NRC 41 (1992), petition for review denied, City of
Cleveland v. NRC, 60 F.2d 1561 (D.C. Cir. 1995). Moreover, his purported
injury arising from the actions of the State and its Governor do not fall within
the zones of interest arguably protected by the respective statutes that govern this
proceeding. Further, because Petitioner Peterson does not assert that his purported
injury is a result of the PFS ISFSI application or its final outcome, the injury of
which he complains cannot be traced back to the PFS ISFSI application. From
this it follows that no determination of the Board regarding the license application
would be likely to redress that asserted injury, regardless of the final outcome of
this proceeding. Thus, for a variety of reasons, Petitioner Peterson lacks standing
to intervene as a matter of right in this proceeding.6

3. Admissibility of Contentions

Of course, even if Petitioner Peterson was able to show that he had standing
(and that the late-filing criteria of section 2.174(a)(1) supported the admission of
the intervention petition), he would still have to establish that he had presented
one or more admissible contentions to gain party status in this proceeding. For a
contention to be deemed admissible under 10 C.F.R. § 2.714(b)(2) it must consist
of (1) a specific statement of the issue to be raised or controverted, with references
to the specific portion of the license application in question; (2) a brief explanation
of the bases for the contention; and (3) a concise statement of the alleged facts
or expert opinion supporting the contention on which the petitioner intends to
rely in proving the contention at any hearing, all of which must be sufficient to
show that a genuine dispute exists on a material issue of law or fact. See Yankee
Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235,
248-49 (1996); Georgia Institute of Technology (Georgia Tech Research Reactor,
Atlanta, Georgia), CLI-95-12,42 NRC 111, 117-18 (1995). A contention that fails
to include any of these components, or that, if proven, would be of no consequence
to the proceeding because it would not entitle the petitioner to any relief, is subject
to dismissal. See 10 C.F.R. §2.714(d)(2); see also Sequoyah Fuels Corp. (Gore,
Oklahoma Site Decontamination and Decommissioning Funding), LBP-94-8, 39
NRC 116, 117-18 (1994). Additionally, a contention is subject to dismissal if it (1)

%When a petitioner lacks standing as a matter of right, the Board may still admit the petitioner as a matter of
discretion. See Pebble Springs, CLI-76-27, 4 NRC at 616. If a petitioner does not request permission to intervene as
a matter of discretion, as is the case with Mr. Peterson’s intervention filings, discretionary intervention need not be
considered. See Babcock and Wilcox (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-93-4, 37 NRC 72, 94
n.66, appeal dismissed, CLI-93-9, 37 NRC 190 (1993). We would add that, even if it were presented, we see nothing
on the record before us that would cause us to grant discretionary intervention. See LBP-98-7, 47 NRC at 177-78.
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constitutes an attack on applicable statutory requirements; (2) challenges the basic
structure of the Commission’s regulatory process or is an attack on the agency’s
regulations; (3) is nothing more than a generalization regarding the petitioner’s
views of what applicable policies ought to be; (4) seeks to raise an issue that
does not apply to the facility in question or is otherwise outside the scope of the
proceeding; or (5) concerns a matter that will not afford the petitioner cognizable
relief because it lacks significance relative to the agency’s general responsibility
and authority to protect the public health and safety and the environment. See
LBP-98-7, 47 NRC at 178-79.

The Board finds that none of Petitioner Peterson’s twenty-seven numbered
contentions meet the section 2.714 admission requirements as a result of either
failing to demonstrate a genuine dispute on a material issue of fact or law; raising
matters unrelated to the PFS facility license or otherwise outside the scope of this
proceeding; failing to be of consequence in the proceeding because it would not
entitle the Petitioner to relief; or a combination of these factors. Therefore, the
Board concludes that none of the contentions is admissible as a result of these
fundamental deficiencies.

As PFS properly notes, a central problem with a number of Petitioner Peterson’s
““issue statements’’ is that they fail to show any genuine dispute exists on a material
issue of law or fact. See PFS Response at 7. Petitioner Peterson’s contentions one
through nine, while encompassing a variety of topics, are simply assertions about
Utah law or Utah state government officials, as is depicted by contention two
which states only that ‘‘Denise Chancellor, Esq. is an Assistant Attorney General
for the State of Utah.”” Peterson Contentions at 2. With no indication that they
in any way raise questions pertinent to the PFS facility or are of consequence to
the proceeding as a basis for cognizable relief, these numbered assertions of fact,
which are primarily what contentions one through nine constitute, do not in and
of themselves present a disputed question of fact or law. As a result, we decline
to admit Petitioner Peterson’s contentions one through nine.

Contentions ten through twelve and fourteen through eighteen likewise do
not meet the section 2.714(b), (d) admissibility standards, albeit for a somewhat
different reason. Each of these eight contentions, which concerns some action or
policy of the Utah Legislature or Governor, cite no specific event that occurred
or statement that was made in support of the contention. Contention sixteen,
for example, states only that ‘‘Utah’s Governor has made and perpetuated false
impressions about nuclear material.”” Peterson Contentions at 4. This type of ad
hominem declaration is insufficient to provide the requisite basis for a contention.
Moreover, it is not apparent how these matters relate to the licensing of the PFS
facility, so as to be within the scope of this proceeding. As a result, admission of
contentions ten through twelve and fourteen through eighteen is denied.

Contentions thirteen, nineteen through twenty-five, and twenty-seven do not
meet the section 2.714(b) requirement that a contention must seek to raise an issue
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that applies to the licensing of the PFS facility so as to be within the scope of the
proceeding. These contentions generally relate to (1) the Petitioner’s proposed
ISFSI at Pigeon Spur, Utah, and (2) the Petitioner’s claims for monetary damages
arising from the purported State action (or inaction) regarding that ISFSI, but do
not indicate a connection to the proposed PFS ISFSI license. In fact, none of
these nine contentions mention the proposed PFS ISFSI facility. As a result, these
contentions are inadmissable because, in failing to apply to the PFS facility in
question, they are outside the scope of this proceeding.

Finally, in connection with contention twenty-six, Petitioner Peterson makes
the assertion that ‘‘a) Details of construction oversight and fire control are county
issues. b) They should be worked out between the county people and project
engineers. c) The State’s seeing these matters in contention is out of line.”
Peterson Contentions at 8. Putting aside the problems with this contention as it
generally seems to challenge the agency’s long-standing interpretation of AEA
section 189a, 42 U.S.C. § 2239(a), as permitting intervention by state and local
governments on relevant matters, see Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), CLI-77-25, 6 NRC 535, 537 (1977), it also
lacks specificity so as to provide an adequate basis for the contention. Thus,
as with Petitioner Peterson’s other contentions, we reject this issue statement as
well.

III. CONCLUSION

Having failed to establish (1) good cause for filing his intervention or that the
other four elements of the late-filing balancing test of section 2.714(a)(1) provide
compelling support for the admission of his petition, (2) that he will suffer a
cognizable injury in fact that is within the statutory zone of interests or that can
be redressed by this proceeding so as to show he has standing as of right, and
(3) that any of the ‘‘contentions’” he has set forth are admissible in accordance
with the requirements 10 C.F.R. §2.714(b), (d), Petitioner Peterson’s request to
be admitted as a late intervenor in this proceeding is rejected.

For the foregoing reasons, it is, this thirty-first day of August 2000, ORDERED:
1. That the June 5, 2000 petition of William D. Peterson to intervene in this
proceeding is denied.
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2. In accordance with the provisions of 10 C.F.R. §2.714a(a), as it rules
upon an intervention petition, this Memorandum and Order may be appealed to
the Commission within 10 days after it is served.

THE ATOMIC SAFETY AND
LICENSING BOARD?

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 31, 2000

7 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to Petitioner William
D. Peterson and to counsel for (1) Applicant PFS; (2) Intervenors Skull Valley Band, Ohngo Gaudadeh Devia,
Confederated Tribes of the Goshute Reservation, Southern Utah Wilderness Alliance, and the State; and (3) the
Staff.
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Cite as 52 NRC 129 (2000) CLI-00-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-245-LT
50-336-LT
50-423-LT

NORTHEAST NUCLEAR ENERGY
COMPANY and
CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.
(Millstone Nuclear Power Station,
Units 1, 2, and 3) September 13, 2000

The Commission concludes that Petitioners have failed to demonstrate standing
and admissible issues in a license transfer proceeding, and therefore denies the
petition to intervene and terminates the proceeding. The Commission also denies
a request for a stay of NRC proceedings pending reviews by other agencies and
a request for an independent investigation of the NRC Staff decision to approve
the license transfer.

RULES OF PRACTICE: INTERVENTION (STANDING AND ISSUES)
LICENSE TRANSFER

Specificity is the hallmark of Subpart M. Neither notice pleading, nor the
filing of a vague, particularized issue, nor the submission of general assertions or
conclusions suffices to trigger a license transfer hearing. 10 C.F.R. § 2.1306.
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RULES OF PRACTICE: INTERVENTION (STANDING)
LICENSE TRANSFER

To seek representational standing on behalf of members, an organizational
petitioner must show how at least one of its members may be affected by the
licensing action, must identify the member by name and address, and must show
(preferably by affidavit) that the organization is authorized to request a hearing
on behalf of the member.

RULES OF PRACTICE: INTERVENTION (STANDING)
LICENSE TRANSFER

Standing to intervene in another case, involving an addition to the physical
facility, says nothing about standing to intervene in a license transfer proceeding
involving simply a change in corporate structure a couple of levels above the
current plant operator.

LICENSE TRANSFER
INDIRECT TRANSFERS

There can be no serious question about the Commission’s legal power to
approve the ‘‘indirect transfer’” of control over NRC operating licenses. Both the
Atomic Energy Act and NRC rules explicitly confer such power. See 42 U.S.C.
§2234; 10 C.F.R. § 50.80(a).

LICENSE TRANSFER
INDIRECT TRANSFERS

The question in indirect transfer cases is whether the proposed shift in ultimate
corporate control will ‘‘affect’” a licensee’s existing financial and technical
qualifications.

RULES OF PRACTICE: INTERVENTION (ISSUES)
LICENSE TRANSFER

General allegations of mismanagement and environmental degradation do not
trigger a license transfer hearing under Subpart M, which requires petitioners to
plead specific grievances supported by facts, experts, or documents.
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RULES OF PRACTICE: INTERVENTION (STAY OF
PROCEEDINGS)

LICENSE TRANSFER

To be meaningful, NRC review of license transfers must precede the actual
transfer. The Commission does not believe it sensible or efficient to delay its
license transfer reviews pending the action of other reviewing agencies.

MEMORANDUM AND ORDER

In this case, two citizen groups, the Connecticut Coalition Against Millstone
and the Long Island Coalition Against Millstone, have filed a petition to intervene
and request for a hearing under 10 C.F.R. Part 2, Subpart M, on an application for
an ‘‘indirect transfer’’ of the operating licenses for the Millstone Nuclear Power
Station, Units 1, 2, and 3. See 65 Fed. Reg. 18,381 (April 7, 2000). The NRC
Staff approved the transfer on August 22, 2000, subject to the outcome of this
adjudicatory proceeding.! We now deny the petition.

The Millstone transfer application arises out of a proposed merger between
Consolidated Edison, Inc. (CEI), and Northeast Utilities (NU) into one entity
known as the ‘‘new’’ CEI Id. NU is the parent of several subsidiary corporations
that hold NRC licenses to own or operate the three Millstone power reactors.
Id. One of those subsidiaries, Northeast Nuclear Energy Company (NNECO),
is “‘exclusively authorized’’ to operate the reactors. Id. The merger will make
the new CEI an ‘‘indirect parent’’ of all NU subsidiaries, including NNECO,
but NNECO will ‘‘continue to have exclusive responsibility for the management,
operation, and maintenance of Units 1, 2, and 3. Id.

Under Subpart M, petitioners challenging a license transfer must demonstrate
their ‘‘standing’’ to intervene and must proffer ‘‘issues’’ suitable for a hearing.
See 10 C.F.R. §§2.1306(b)(3), 2.1308(a) (standing); 10 C.F.R. §2.1306(b)(2)
(issues). The ‘standing’’ inquiry examines whether petitioners’ ‘interest will be
affected’” by the license transfer. See 10 C.F.R. §2.1308(a)(2). The ‘‘issues’’
inquiry considers whether petitioners’ grievances are ‘‘within the scope’’ of the
proceeding and ‘‘relevant to the findings the NRC must make.”” See 10 C.F.R.
§2.1306(b)(2). Our rules call on petitioners to ‘‘specify. . .the facts’’ supporting
their standing (10 C.F.R. §2.1306(b)(3)) and to ‘‘provide a concise statement

!'See Connecticut Light and Power Co. et al., Order Approving Application Regarding Corporate Merger of
Consolidated Edison, Inc. and Northeast Utilities (Aug. 22, 2000). Recently, in Vermont Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), CLI-00-17, 52 NRC 79 (2000), we explained the interplay between
NRC Staff approval of license transfer applications and the Commission’s adjudicatory process under Part 2,
Subpart M.
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of the alleged facts or expert opinion’’ supporting their issues, ‘‘together with
references to the sources and documents on which [they] intend[] to rely’” (10
C.F.R. §2.1306(b)(2)(iii)).

Specificity, in short, is the hallmark of Subpart M. Neither ‘‘notice pleading,”’
nor ‘‘the filing of a vague, unparticularized issue,”” nor the submission of
‘‘general assertions or conclusions,’” suffices to trigger a license transfer hearing.
See GPU Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6,
51 NRC 193, 202-03 (2000); accord Northern States Power Co. (Monticello
Nuclear Generating Plant; Prairie Island Nuclear Generating Plant, Units 1 and 2;
Prairie Island Independent Spent Fuel Storage Installation), CLI-00-14, 52 NRC
37, 47 (2000). Here, Petitioners have filed a cursory four-page pleading that
fails to provide the degree of specificity required by our threshold standing and
admissibility standards.

Petitioners claim standing on the ground that their organizations represent
member-families residing within 5 to 10 miles of the Millstone reactors. To seek
‘‘representational standing’’ on behalf of members, however, an organizational
petitioner must show ‘‘how at least one of its members may be affected by the
licensing action (such as by activities on or near the site), must identify [the]
member by name and address, and must show (preferably by affidavit) that the
organization is authorized to request a hearing on behalf of [the] member.”’
Oyster Creek, 51 NRC at 202 (citing cases). Petitioners have done none
of this. Their petition to intervene does state an intent to supply affidavits
supporting their standing ‘‘under separate cover.”” But we have received no
such affidavits. Petitioners also did not take advantage of our rule, 10 C.F.R.
§2.1307(b), permitting them to reply to the transfer applicants’ opposition to
standing. Petitioners’ failure to substantiate their standing as required by our rules
is fatal to their petition to intervene and request for a hearing.

Rather than trying to meet the standing requirements prescribed in our rules
and in our cases, Petitioners instead point out that an NRC Licensing Board has
recognized their standing to challenge a proposed license amendment seeking an
expansion of Millstone’s spent fuel pool. But Petitioners’ standing to intervene in
another case — involving an addition to the physical facility — tells us nothing
about their standing in this case, which involves simply a change in corporate
structure a couple of levels above the current plant operator. See Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-4, 37 NRC
156, 163 (1993) (“‘a prospective petitioner has an affirmative duty to demonstrate
that it has standing in each proceeding in which it seeks to participate since
a petitioner’s status can change over time and the bases for its standing in an
earlier proceeding may no longer obtain’’). The transfer application at issue here
proposes no change in the Millstone licensees, no change in the Millstone facility,
no change in its operation, no change in its personnel, and no change in its
financing. It is far from obvious how NU’s corporate restructuring would affect
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Petitioners’ interests. Given Petitioners’ failure to advance a plausible claim of
harm, we cannot recognize their standing to seek an agency hearing.

Petitioners’ “‘issues’’ similarly fall short. Petitioners claim initially that the
Commission lacks legal authority, and lacks sufficient information, to pass on the
indirect license transfer arising out of the NU-CEI merger. But there can be no
serious question about the Commission’s legal power to approve the ‘‘indirect
transfer’” of control over NRC operating licenses. Both the Atomic Energy
Act and NRC rules explicitly confer such power. See 42 U.S.C. §2234; 10
C.F.R. §50.80(a). Nor have Petitioners made out a persuasive claim of lack of
information. The question in indirect transfer cases, as the Commission said when
announcing the opportunity for a hearing in this case, is whether the proposed
shift in ultimate corporate control will *‘affect’’ a licensee’s existing financial and
technical qualifications. See 65 Fed. Reg. at 18,381. The transfer applicants need
provide only information bearing on the inquiry at hand, and not more extensive
information that may be necessary in other contexts. Cf. Monticello, 52 NRC
at 50-51. Petitioners do not specify what relevant information is lacking here
— other than a missing address that has now been supplied — that would be
necessary to enable the Commission to assess the NU-CEI transfer application.

Petitioners do say that they are ‘‘devoted to the permanent closure’” of the
Millstone reactors and argue in general terms that ongoing environmental wrongs
and mismanagement should preclude Commission approval of the NU-CEI
license transfer. But general allegations of mismanagement and environmental
degradation do not trigger a license transfer hearing under Subpart M, which as we
noted above requires Petitioners to plead specific grievances supported by facts,
experts, or documents. Moreover, the license transfer application at issue here
has little or nothing to do with how Millstone is now run. Millstone’s operational
safety, while vitally important and subject to ongoing agency oversight, does not
turn on whether the Commission grants or denies the NU-CEI license transfer
application. Either way, the current licensed operator, NNECO, will remain
in charge of the facility. Petitioners’ operational and environmental claims are
therefore not relevant to the license transfer application. ‘‘A license transfer
proceeding is not a forum for a full review of all aspects of current plant
operation.”” Oyster Creek, 51 NRC at 213, 214.2

¢

21n addition to the issues discussed in the text, Petitioners argue that the Commission’s review is ‘‘premature’’
because the NU-CEI merger is not yet consummated and that the Commission ought not consider the indirect transfer
of the Indian Point and Seabrook licenses that also are implicated by the merger. These arguments are frivolous. To
be meaningful, NRC review of license transfers must precede the actual transfer. Contrary to Petitioners’ apparent
view, the Commission does not believe it sensible or efficient to delay its license transfer reviews pending the action
of other reviewing agencies. See Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station, Units 1 and 2),
CLI-99-30, 50 NRC 333, 343-44 (1999). As for the Indian Point and Seabrook indirect license transfers, they are
not part of this proceeding. They were the subject of separate Federal Register notices and were approved by the
NRC Staff by separate orders. No one sought an adjudicatory hearing on those transfers.
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The bottom line here is that Petitioners oppose continued operation of the
Millstone reactors and distrust the current Millstone management. That overriding
concern of Petitioners, however, simply does not bear on whether the NU-
CEI merger, and consequent indirect license transfer, contravene NRC rules.
Petitioners have provided no reason justifying an adjudicatory hearing in this
case.

There is one final matter. On August 28, 2000, Petitioners filed a request for a
stay of the NRC Staff’s August 22 order approving the indirect transfer (see note
1, supra) and also demanded an ‘‘independent investigation of the circumstances
surrounding the [Staff] decision at issue.”” We deny the stay application as moot,
in view of our decision today that Petitioners are not entitled to a hearing, and
we see no basis for an independent investigation of the Staff order approving the
indirect transfer. See Vermont Yankee, CLI-00-17, supra note 1.

The petition for leave to intervene and the request for a hearing are denied, the
application for a stay and the request for an independent investigation are denied,
and the proceeding is terminated.

IT IS SO ORDERED.

For the Commission?

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 13th day of September 2000.

3 Commissioner Dicus was not present for the affirmation of this Order. If she had been present, she would have
approved it.
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Cite as 52 NRC 135 (2000) CLI-00-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-263-LT
50-282-LT
50-306-LT

72-10-LT
(consolidated)

NORTHERN STATES POWER
COMPANY
(Monticello Nuclear Generating Plant;
Prairie Island Nuclear Generating
Plant, Units 1 and 2;
Prairie Island Independent Spent
Fuel Storage Installation) September 13, 2000

In CLI-00-14, the Commission recognized that Petitioners had, at least
arguably, not had a full opportunity to address the precise theory on which the
Commission rested its finding that Nuclear Management is financially qualified
to operate several nuclear facilities. The Commission in CLI-00-14 therefore
authorized them to file a consolidated request for reconsideration of CLI-00-14.
See CLI-00-14, 52 NRC 37, 51 (2000) (emphasis in original). On August 15,
2000, Ms. Overland and the Water Office filed a timely consolidated request
for reconsideration of CLI-00-14. In the instant order, the Commission denies
Petitioners’ request for reconsideration on the ground that they fail to address the
theory on which the Commission based its ruling regarding Nuclear Management’s
financial qualifications.
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MEMORANDUM AND ORDER

This proceeding involves Northern States Power Company’s two applications
for Commission approval of the proposed license transfers concerning the
Monticello Nuclear Generating Plant, the Prairie Island Nuclear Generating Plants
(Units 1 and 2), and the Materials License for the Prairie Island Independent Spent
Fuel Storage Installation. The applications presented, among other things, an
issue of first impression: whether a nonutility, nonowner entity whose sole
responsibility is the actual operation of a nuclear facility must satisfy the financial
qualification requirements of our regulations if costs to operate the facilities are
ensured by a rate-regulated and NRC-licensed utility.

Ms. Carol Overland, the North American Water Office, and the Prairie Island
Indian Community sought intervention and a hearing to oppose the transfers. On
August 1, 2000, we issued CLI-00-14, denying these three petitions to intervene
and requests for hearing. 52 NRC 37. In that order, however, we rejected Northern
States’ argument that the company to which it sought to transfer the operating
responsibility for the above-named facilities (Nuclear Management Corporation)
was, in effect, exempt from our financial qualification requirements. See id. at
49-50. We instead concluded that Nuclear Management was subject to, but had
satisfied, those requirements on the record of this case. We based this conclusion
on the nature of Nuclear Management’s licensed *‘activities’” —i.e., operating the
Prairie Island and Monticello plants, not funding them. See 10 C.F.R. § 50.33(f).
In view of Northern States’s electric utility status (and its assurance of cost
recovery through regulated rates) and its commitment to assume full financial
responsibility for funding the safe operation, maintenance, and decommissioning
of the plants,! we found no ‘‘plausible concerns’’ that Northern States would not
reliably fund safe operation of the plant. See id. at 50-51 n.17.

However, we recognized that ‘‘Petitioners arguably [had] not had a full
opportunity to address the precise theory on which we rest [the] finding that
Nuclear Management is financially qualified.”” We therefore authorized them
to file a consolidated request for reconsideration of CLI-00-14. See id. at 51
(emphasis in original). On August 15, 2000, Ms. Overland and the Water Office
filed a timely consolidated request for reconsideration of CLI-00-14, indicating
their understanding that the Indian Community was not intending to pursue the
matter further. The request for reconsideration challenges the transfer of the
operating authority from Northern States to Nuclear Management.> On August
29, 2000, Northern States filed an answer opposing Petitioners’ request.

! See id. at 50. We also approved the transfer of ownership from Northern States to that company’s successor,
New NSP.
2The request does not challenge the transfer of ownership from Northern States to New NSP.
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Petitioners’ request for reconsideration fails to address the theory on which
we based our ruling regarding Nuclear Management’s financial qualifications.
Petitioners instead reiterate their own interpretation of the germane regulations
regarding financial qualifications — an interpretation we fully considered and
rejected in CLI-00-14 (52 NRC at 49-51).3 In finding Nuclear Management
financially qualified, our decision relied on the state regulator’s revenue guarantee
to Northern States. The decision also pointed to Northern States’s own service
agreement with Nuclear Management providing for cost-passthrough. Id. at 51
(emphasis omitted). In addition, of course, Northern States is legally obliged to
fund safe operations at its nuclear facilities.

Petitioners, though, do not challenge Northern States’ ability to honor its
commitments under its license and under the contractual cost-passthrough
provisions. Indeed, the request for reconsideration never even refers to the
service agreement. Under these circumstances, we see no reason to revisit our
finding that Nuclear Management is financially qualified or to hold a hearing on
the question.

Petitioners do raise one new argument, albeit unrelated to Northern States’s
ability to honor its financial commitments. Petitioners interpret CLI-00-14 as
requiring them to provide ‘‘affidavits of experts’’ — a requirement Petitioners
consider inappropriate given that the issues here are legal rather than factual.
We agree with Petitioners that the issues raised in their petitions to intervene
are legal and therefore did not lend themselves to factual affidavits. However,
we never required Petitioners to submit affidavits on those legal issues, nor did
CLI-00- 14 fault them for failing to do so. That order’s only references to affidavits
and experts appear in our general introductory description of the Commission’s
standards for standing and admissible issues in license transfer proceedings.
See id. at 47 (referring to affidavits showing that a petitioning organization is
authorized to request a hearing on behalf of that member) and 48 (referring to
facts or expert opinion).*

For the reasons set forth above, the Commission denies Ms. Overland’s and
the Water Office’s request for reconsideration.

31n their request for reconsideration, Petitioners assert that Nuclear Management is a newly formed entity that
must satisfy a more stringent standard for financial assurance. This assertion alludes to the requirements of 10
C.F.R. §50.33(f)(3)(i) and (ii) and is a verbatim reiteration of a statement both Ms. Overland and the Water Office
included in the ‘‘Factual Background’’ section of their Petitions to Intervene Regarding the Nuclear Management
Application. Petitioners also raised related arguments, albeit in quite different language, as Issues 6 and 7 in their
petitions to intervene, relying specifically on sections 50.33(f)(3)(i) and (ii). In CLI-00-14, we declined to admit
those two issues. 52 NRC at 49-51, 56-57. We deemed Nuclear Management *‘financially qualified on the current
record’’ and therefore found ‘‘the detailed financial reporting requirements of section 50.33(f)(3) not applicable.”
Id. at 56.

4 However, had Petitioners in their motion for reconsideration chosen to challenge Northern States’s ability to pay
the expenses of the Prairie Island and Monticello facilities, such a challenge would have been factual in nature and
therefore would have required expert opinion or documentary support.
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IT IS SO ORDERED.

For the Commission?®

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 13th day of September 2000.

5 Commissioner Dicus was not present for the affirmation of this Order. If she had been present, she would have
approved it.
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Cite as 52 NRC 139 (2000) LBP-00-24

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Presiding Officer
Dr. Richard F. Cole, Special Assistant

In the Matter of Docket Nos. 40-8794-MLA
40-8778-MLA

(ASLBP No. 99-769-08-MLA)

(Temporary Storage of

Decommissioning Wastes)

MOLYCORP, INC.
(Washington, Pennsylvania) September 26, 2000

In a proceeding involving a proposal for temporary storage of waste material
at a site in Washington, Pennsylvania, in which the Licensee has determined
to ship the waste material elsewhere and to withdraw its request for a license
amendment for the Washington, Pennsylvania site, the Presiding Officer approves
a stipulation between the parties for withdrawal of the Intervenors’ hearing
requests and termination of the proceeding as moot.

MEMORANDUM AND ORDER

(Approving Stipulation and Terminating Proceeding)

This proceeding involves a proposed license amendment to Molycorp,
Inc.’s License SMB-1393, seeking authority for the temporary storage of
decommissioning waste material from a site in York, Pennsylvania, at the
Licensee’s site in Washington, Pennsylvania. In a Memorandum and Order dated
April 11, 2000, LBP-00-10, 51 NRC 163 (2000), the Presiding Officer, inter alia,
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granted requests for a hearing of Canton Township, Pennsylvania (Canton), and
the City of Washington, Pennsylvania (Washington). This ‘‘Temporary Storage’’
proceeding is subject to the informal hearing procedures of 10 C.F.R. Part 2,
Subpart L.

On September 21, 2000, the Licensee submitted for my review and approval
a stipulation, signed by representatives of Molycorp, Canton, and Washington,
for withdrawal of the hearing requests and termination of the Temporary Storage
proceeding.! The stipulation, a copy of which is attached to this Decision, was
motivated by the election of Molycorp to transport the wastes to a waste-disposal
facility in Texas, thus rendering this proceeding moot. The NRC Staff approved
the disposal in Texas by letter dated July 31, 2000, a copy of which was provided
to me. Subsequently, on August 1, 2000, Molycorp formally withdrew its request
for amendment of License SMB-1393.

Upon consideration of the Stipulation for Withdrawal of Hearing Requests and
Termination of Proceeding, it is, this 26th day of September 2000, ORDERED:

1. The Canton and Washington requests in the ‘‘Temporary Storage’’
proceeding to withdraw their hearing petitions are hereby granted.

2. The ‘“Temporary Storage’’ proceeding is hereby terminated with preju-
dice.

3. This Memorandum and Order is effective immediately and, absent appeal,
will become the final order of the Commission thirty (30) days after the date of
issuance. See 10 C.F.R. § 2.1251(a). This Memorandum and Order is appealable
to the Commission in accordance with the provisions of 10 C.F.R. § 2.1253 (which
incorporates by reference the provisions of 10 C.F.R. §§2.786 and 2.763).

Charles Bechhoefer, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 26, 2000

[Copies of this Memorandum and Order were e-mailed this date to counsel for
the parties, as well as the NRC Staff.]

!Pursuant to 10 C.E.R. §2.1213, the NRC Staff elected not to participate in this proceeeding.
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ATTACHMENT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL
Before Administrative Judges:

Charles Bechhoefer, Presiding Officer
Dr. Richard F. Cole, Special Assistant

In the Matter of Docket Nos. 40-8794-MLA
40-8778-MLA

(ASLBP No. 99-769-08-MLA)

(Temporary Storage of

Decommissioning Wastes)

MOLYCORP, INC.
(Washington, Pennsylvania)

STIPULATION FOR WITHDRAWAL OF
HEARING REQUESTS AND TERMINATION
OF PROCEEDING

Molycorp Inc., Canton Township, and City of Washington, through their

respective counsel, submit the following stipulation for the dismissal of the
requests for hearing filed by Canton Township and the City of Washington
pursuant to a Notice of Receipt of an Amendment Request for the Temporary
Storage of Decommissioning Waste from the Molycorp York, Pennsylvania
Facility, and for the termination of this proceeding. In support hereof, the parties
state as follows:

1. In January of 1998, Molycorp requested an amendment to its License No.

SMB-1393, seeking approval for the interim storage of decommissioning materials
from Molycorp’s York, Pennsylvania facility at Molycorp’s Washington,
Pennsylvania facility.
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2. On or about June 9, 1999, a Notice of Receipt of an Amendment Request
for the Temporary Storage of Decommissioning Waste from the Molycorp York,
Pennsylvania Facility was published in the Federal Register relative to this
proposed license amendment.

3. Thereafter, both Canton Township and the City of Washington filed
requests for a hearing under Subpart L of 10 CFR Part 2.

4. By order dated April 11, 2000, this court granted Canton Township’s and
the City of Washington’s requests for a hearing regarding Molycorp’s proposed
license amendment for the temporary storage of York decommissioning materials
(hereinafter referred to as the ‘‘Temporary Storage Proceeding’’).

5. Thereafter, Molycorp elected to dispose of the York decommissioning
materials at the Waste Control Specialist (‘“WCS’’) facility in Andrews, Texas.

6. Counsel for Molycorp notified respective counsel for Canton Township
and the City of Washington of Molycorp’s election to dispose of the York
decommissioning materials at WCS, and of Molycorp’s intention to withdraw
its proposed license amendment pertaining to temporary storage of the York
decommissioning materials once Molycorp received NRC approval for disposal
at WCS.

7. Counsel for Canton Township and the City of Washington thereafter
agreed that once Molycorp withdrew its proposed license amendment pertaining
to temporary storage of the York decommissioning materials, both Canton
Township and the City of Washington would withdraw their requests for hearing
in the Temporary Storage Proceeding and would agree to a termination of this
proceeding.

8. By letter dated July 31, 2000, the NRC notified Molycorp of the NRC’s
approval of disposal of the York decommissioning materials at WCS.

9. By letter dated August 1, 2000, Molycorp withdrew its request for an
amendment to its License No. SMB-1393, seeking approval for the temporary
storage of decommissioning materials from Molycorp’s York, Pennsylvania
facility at Molycorp’s Washington, Pennsylvania facility. A copy of this letter is
attached as Exhibit A.

10. Pursuant to Molycorp’s withdrawal of the above-referenced requested
license amendment, and in accordance with the agreement of counsel, the par-
ties hereby stipulate and agree that the requests for a hearing under Subpart L
of 10 CFR Part 2 submitted by Canton Township and the City of Washington in the
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Temporary Storage Proceeding are hereby withdrawn, and the Temporary Storage
Proceeding shall be terminated with prejudice.

By: Randolph T. Struk

THORP, REED & ARMSTRONG, LLP
One Riverfront Center

Pittsburgh, PA 15222

(412) 394-7794

Attorney for Molycorp, Inc.

By: Samuel P. Kamin, Esquire
Goldberg, Kamin & Garvin
1806 Frick Building

437 Grant Street

Pittsburgh, PA 15219
Attorneys for Canton Township

By: Jeffrey A. Watson, Esquire
Smider & Watson

138 North Franklin Street
Washington, PA 15301
Attorneys for City of Washington
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Cite as 52 NRC 144 (2000) LBP-00-25

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Cole, Special Assistant

In the Matter of Docket No. 40-8778-MLA-2
(ASLBP No. 00-775-03-MLA)
(Site Decommissioning Plan)

MOLYCORP, INC.
(Washington, Pennsylvania) September 28, 2000

In a Memorandum and Order reflecting an earlier telephone conference, in
a proceeding involving a two-part site decommissioning plan, where the NRC
Staff has indicated that a separate notice of opportunity for hearing would be
issued with respect to the second part, the Presiding Officer grants an Intervenor’s
request for a hearing on the first part, establishes initial schedules with respect to
that proceeding, and provides for the Staff to forward directly to the Intervenor the
Notice of Opportunity for Hearing on the second part of the plan. The Presiding
Officer also denies a motion by a municipal entity that had not thus far sought to
participate in the Part-1 proceeding.

MEMORANDUM AND ORDER
(Telephone Conference Call, 9/19/00)

I. BACKGROUND

On Tuesday afternoon, September 19, 2000, the Presiding Officer convened
a transcribed telephone call (Tr. 1-43) to ascertain the status of this proceeding
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and to establish schedules for future filings and other activities. Participating, in
addition to the Presiding Officer, Judge Charles Bechhoefer, were Judge Richard
F. Cole, Special Assistant; Randolph T. Struk, Esq., for the Licensee, Molycorp,
Inc.; Samuel P. Kamin, Esq., and David A. Wolf, Esq., for the Petitioner, Canton
Township, Pennsylvania (Canton); Chad Smith, the Superintendent of Canton;
and John T. Hull, Esq., for the NRC Staff (Staff). Lee S. Dewey, Esq., counsel to
the Atomic Safety and Licensing Board Panel (ASLBP), was also present.

This proceeding involves a site decommissioning plan (SDP) for the Licensee’s
former processing facility located in Washington, Pennsylvania. By Memorandum
and Order dated April 11, 2000, LBP-00-10, 51 NRC 163, the Presiding Officer
had, inter alia, granted Canton’s request for a hearing in the related Temporary
Storage proceeding but (at the suggestion of the NRC Staff) deferred action on
Canton’s then-pending request for a hearing in this Decommissioning Proceeding.!
At that time, the Licensee had submitted Part 1 of its SDP, with Part 2 scheduled
for submission at a later date. Each Part of the SDP deals with different
segments of the site, with Part 1 calling for unrestricted decommissioning (see
10 C.F.R. §20.1402) of its portion of the site and Part 2 calling for restricted
decommissioning (see 10 C.F.R. § 20.1403) of the remainder of the site.

The Presiding Officer at the outset of the telephone conference called upon
the Staff to delineate the procedural status of the proceeding. The Staff observed
that only Part 1 of the Decommissioning Plan had been submitted at the time
of publication (November 16, 1999) of the Notice of Opportunity for Hearing
in this proceeding. Part 2 was submitted on June 30, 2000. Judge Bechhoefer
noted that, as set forth in LBP-00-10, he had interpreted the Notice as providing
an opportunity for a hearing with respect to the decommissioning plan as a whole
(not limited to the already submitted Part 1) and, because the submitted areas of
concern related to information in both parts of the plan, he had deferred ruling on
the pending hearing request from Canton, in terms both of Canton’s standing and
its areas of concern. (The Staff had urged the Presiding Officer to take that course
of action.)

On August 2, 2000, Molycorp advised the Presiding Officer (by e-mail) that,
on July 14, 2000, it had submitted Part 2 of the decommissioning plan. By letter
dated August 15, 2000, the Staff confirmed that it had received Part 2 on July
14 but that its technical review had not yet commenced. The Staff also advised
that it had completed its Safety Evaluation Report (SER) and Environmental
Assessment (EA) for Part 1 and had transmitted copies of these documents to
the parties and Petitioner. In addition, it recommended that the Presiding Officer
proceed to determine whether there is sufficient information to rule on Canton’s
standing to contest Part 1 of the plan.

! By Memorandum and Order dated September 26, 2000, LBP-00-24, 52 NRC 139, the Presiding Officer approved
a stipulation of the parties to the Temporary Storage proceeding and terminated the proceeding.
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On August 31, 2000, Canton, the Petitioner with respect to both Part 1 and
Part 2 of the decommissioning plan, filed a ‘“Motion to Compel and Request for
Scheduling.”” In that motion, Canton requested several documents relating to
Parts 1 and 2 of the decommissioning plan (including the Part 2 plan that had
recently been submitted to NRC). Canton also requested that it be accorded further
time (90 to 120 days) to review the newly filed information and thereafter submit
a response. It additionally requested that, following its response, the Presiding
Officer reschedule this matter for a hearing.

On September 3, 2000, Molycorp responded to Canton’s August 31, 2000
motion, pointing out that there is no right to discovery in a Subpart L proceeding
such as this one and seeking either summary dismissal of the motion or,
alternatively, additional time to respond. On September 14, 2000, Canton filed a
reply to Molycorp’s September 3 response to Canton’s August 31 motion. Further,
on September 6, 2000, the City of Washington, Pennsylvania, an intervenor in
the Temporary Storage proceeding that had not previously sought to participate
in the decommissioning proceeding, filed a ‘‘Joinder to Motion to Compel and
Request for Scheduling.”’?

Because of the apparent confusion by the parties and petitioner of the procedural
status of the decommissioning proceeding, the Presiding Officer convened the
aforesaid telephone conference on September 19, 2000.

II. STATUS OF DECOMMISSIONING PROCEEDING

During the conference call, the Presiding Officer agreed to accept the
Staff’s position that there were two separate proceedings governing the SDP,
notwithstanding the apparent scope of the November 1999 Notice of Opportunity
for Hearing: Part 1, noticed in November 1999, and Part 2, not yet noticed (Tr.
7). For a petitioner such as Canton to participate with respect to both parts of
the decommissioning plan, therefore, it would have to file two separate hearing
requests. The Presiding Officer accordingly agreed to rule on Canton’s hearing
request as limited to Part 1 of the decommissioning plan.

At the request of Canton, the Staff agreed to notify Canton directly of the
issuance of a Notice of Opportunity for Hearing for Part 2, so that Canton would
not be required to search the Federal Register for such notice (Tr. 7). Canton
was given 30 days from its receipt of the Staff communication, or the period of
time permitted for response to the Federal Register notice (whichever is later), to
submit its request for a hearing concerning Part 2 of the decommissioning plan
(Tr. 21).

2 Counsel for the City of Washington, Pennsylvania, was invited to participate in the call but was not able to do so.
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III. DISCOVERY

Inresponse to Canton’s request to be provided with certain documents relevant
to Parts 1 or 2 of the decommissioning plan, the Presiding Officer explained that
there is no right of discovery in Subpart L proceedings but that, once a request
for a hearing is granted, relevant documents will be provided to all parties by the
Staff, in a Hearing File furnished in accord with 10 C.F.R. §2.1231 (Tr. 14-15).
The Presiding Officer also noted that copies of the subject matter of the hearing
are made publicly available (at the NRC Public Document Room, and possibly
elsewhere) no later than the time of publication of the Notice of Opportunity for
Hearing, to enable Petitioners to address the requirements for obtaining a hearing
(Tr. 16). Counsel for Molycorp pointed out that copies of both Part 1 and Part
2 of the decommissioning plan had been made available at Molycorp’s office,
and that copies of Part 1 had previously been provided to Canton. He noted that
many (although not all) documents have been made available on the Internet. He
offered to provide Canton a copy of Part 2 (Tr. 17, 25-26).3

IV. GRANT OF REQUEST FOR HEARING

Based on the Staff’s expressed intent to treat Parts 1 and 2 of the
decommissioning plan as separate proceedings, the Presiding Officer granted
the request for a hearing of Canton in the Part-1 proceeding (Tr. 19-20). He noted
that the same standing analysis as set forth in LBP-00-10 with respect to the
Temporary Storage proceeding would also apply to the Part-1 decommissioning
proceeding, and that several of the areas of concern — in particular, location
and adequacy of the municipal water line and the effect of the plan on transport
of radioactive materials through groundwater — were germane not only to the
temporary storage proceeding but also to the Part-1 decommissioning proceeding.
The Presiding Officer will issue a Notice of Hearing for the Part-1 proceeding in
the near future.

V. CITY OF WASHINGTON MOTION

As noted above, the City of Washington sought to join Canton’s Motion to
Compel and Request for Scheduling. As indicated during the telephone conference
(Tr. 33-34), Washington’s motion must be denied. Washington has not thus far
sought to become a party to the Part-1 decommissioning proceeding, nor has it
heretofore sought to participate in that proceeding as an interested municipality

3 By hand-delivered letter of September 21, 2000 (a copy of which was sent to the Presiding Officer), counsel for
Molycorp provided Canton with Part 2 (Revision dated July 14, 2000) of the decommissioning plan.
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pursuant to 10 C.F.R. §2.1211(b). To participate in the Part-1 decommissioning
proceeding, Washington must file a late-filed petition for leave to intervene, or
a request to participate under 10 C.F.R. §2.1211(b). With respect to the Part-2
proceeding, Washington may, of course, file a request for a hearing, within the
time frames set forth in the forthcoming Federal Register Notice of Opportunity
for Hearing referenced above.

VI. HEARING FILE

At the request of the Staff, the hearing file for the Part-1 proceeding shall be
submitted by the Staff, pursuant to 10 C.F.R. § 2.1231, 60 days from issuance of
this Order granting Canton’s request for a hearing on the Part-1 decommissioning
plan (Tr. 36-37). Because of the division of the decommissioning proceeding into
two parts, the hearing file need include only documents related to Part 1, although
the Staff is free to include Part 2 documents to the extent it wishes. (To the extent
a hearing may be granted with respect to Part 2, those documents would have to
be made available on a schedule that would be set for that proceeding.)

VII. FURTHER PROCEEDINGS

As set forth during the conference call (Tr. 33-34), following submission by
Canton of its revised areas of concern for the Part-1 proceeding, and comments
by other parties on the litigability of those concerns, the Presiding Officer may
wish to hold a prehearing conference in or near Washington, Pennsylvania, to
determine which areas of concern are appropriate for litigation, to define litigable
issues arising out of those areas of concern, and to determine schedules for later
filings of the parties. If a conference is held, the Presiding Officer and Special
Assistant would also appreciate a site tour. At the time of any such prehearing
conference, the Presiding Officer would also plan to hear oral limited appearance
statements, pursuant to 10 C.F.R. §2.1211(a).

) ok ockock

For the reasons stated, it is, this 28th day of September 2000, ORDERED:

1. The request for a hearing filed by Canton Township, Pennsylvania, is
hereby granted with respect to Part 1 of the decommissioning plan for Molycorp’s
Washington, Pennsylvania site. A Notice of Hearing for that proceeding will be
issued in the near future.

2. Canton may file a revised statement of areas of concern for Part 1 of
the decommissioning plan, taking into account information provided through the
Staff’s Safety Evaluation Report and Environmental Assessment, by no later than
October 27, 2000.
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3. Responses to Canton’s revised areas of concern may be filed by the
Licensee and NRC Staff by November 13, 2000.

4. The City of Washington’s motion to join Canton’s scheduling motion is
hereby denied.

5. With respect to Part 2 of the decommissioning plan, Canton may file a
request for a hearing within 30 days of its receipt from the Staff of a copy of the
Notice of Opportunity for Hearing for Part 2, or within the time specified by such
Notice, whichever is later. The filing time for parties’ supplements, as set forth in
LBP-00-10, is hereby superseded.

6. To the extent this Memorandum and Order grants Canton’s request for a
hearing concerning Part 1 of the decommissioning plan, it is subject to appeal
to the Commission in accordance with the terms of 10 C.F.R. § 2.1205(0). Any
appeal must be filed within ten (10) days of service of this Memorandum and
Order. The appeal may be supported or opposed by any party by filing a
counterstatement within fifteen (15) days of the service of the appeal brief.

Charles Bechhoefer, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 28, 2000

[Copies of this Memorandum and Order have been e-mailed or telefaxed this date
to counsel for each party.]
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Cite as 52 NRC 151 (2000) CLI-00-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Richard A. Meserve, Chairman
Greta Joy Dicus
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket No. 50-271-LT

VERMONT YANKEE NUCLEAR
POWER CORPORATION and
AMERGEN VERMONT, LLC
(Vermont Yankee Nuclear Power
Station) October 6, 2000

The Commission finds that both CAN and the State of Vermont have
shown standing to intervene in this license transfer proceeding. However, the
Commission also concludes that neither CAN nor Vermont has proffered any
admissible issues. The Commission therefore denies their petitions to intervene
and requests for hearing. The Commission also denies CAN’s motion for stay of
the adjudication and its motion for a Subpart G proceeding.

LICENSE TRANSFER

To intervene as of right in any Commission licensing proceeding, a petitioner
must demonstrate that its ‘‘interest may be affected by the proceeding,” i.e.,
it must demonstrate ‘‘standing.”” See AEA § 189a, 42 U.S.C. §2239(a). The
Commission’s rules for license transfer proceedings also require that a petition to

intervene raise at least one admissible issue. See 10 C.F.R. §2.1306.
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LICENSE TRANSFER: STANDING

For a petitioner to demonstrate standing in a Subpart M license transfer
proceeding, the petitioner must

(1) identify an interest in the proceeding by

(a) alleging a concrete and particularized injury (actual or threatened) that

(b) is fairly traceable to, and may be affected by, the challenged action (the grant of an
application), and

(c) is likely to be redressed by a favorable decision, and

(d) lies arguably within the ‘‘zone of interests’” protected by the governing statute(s).
(2) specify the facts pertaining to that interest.

See 10 C.F.R. §§2.1306,2.1308; Niagara Mohawk Power Corp. (Nine Mile Point
Nuclear Station, Units 1 and 2), CLI-99-30, 50 NRC 333, 340-41 & n.5 (1999)
(and cited authority). Moreover, an organization that seeks representational
standing must demonstrate how at least one of its members may be affected by
the licensing action (as a result of the member’s activities on or near the site),
must identify that member by name and address, and must show (preferably by
affidavit) that the organization is authorized to request a hearing on behalf of
that member. See GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station),
CLI-00-6, 51 NRC 193, 202 (2000) (and authority cited therein).

LICENSE TRANSFER: STANDING

CAN seeks permission to represent the interests of one of its members who
lives 6-6Y, miles from the Vermont Yankee plant. On her behalf, CAN alleges
injury from a Commission approval of the license transfer, seeks specific relief
to preclude such injury, and asserts that the safety-related issues fall within the
zone of interests protected by the AEA and the National Environmental Policy
Act. The Commission recently granted standing in both the Oyster Creek and
Monticello/Prairie Island license transfer proceedings to petitioners who (like
CAN) raised similar assertions and who (again like CAN) sought to represent
members living or active quite close to the site. As in these other proceedings, the
Commission concludes that CAN has satisfied the agency’s standing requirements.

LICENSE TRANSFER: STANDING

Vermont explains that it is charged with representing the interest of the public in
utility matters before certain regulatory agencies, including the NRC. Vermont’s
duties include securing reliable and safe power. Further, although Vermont states
that it takes no position as to whether the transfer should take place, it proffers
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three issues related to the financial qualifications of AmerGen Vermont, asserts
that the injuries associated with these issues fall within the zone of interests
protected by the Atomic Energy Act, and requests specific relief that would
preclude such injury. Vermont also provides an affidavit and other documents in
support of its position on the three issues. Based on the above, the Commission
finds that Vermont has demonstrated standing.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES

To demonstrate that issues are admissible under Subpart M, a petitioner must

(1) set forth the issues (factual and/or legal) that petitioner seeks to raise,

(2) demonstrate that those issues fall within the scope of the proceeding,

(3) demonstrate that those issues are relevant and material to the findings necessary to a
grant of the license transfer application,

(4) show that a genuine dispute exists with the applicant regarding the issues, and

(5) provide a concise statement of the alleged facts or expert opinions supporting
petitioner’s position on such issues, together with references to the sources and documents on
which petitioner intends to rely.

See 10 C.F.R. § 2.1308; Nine Mile Point, CLI-99-30, 50 NRC at 342 (and cited
authority). As the Commission stated recently in Oyster Creek, CLI-00-6, 51
NRC at 203 (citations omitted):

These standards do not allow mere ‘‘notice pleading;’’ the Commission will not accept ‘‘the
filing of a vague, unparticularized’’ issue, unsupported by alleged fact or expert opinion
and documentary support. General assertions or conclusions will not suffice. This is not to
say that our threshold admissibility requirements should be turned into a ‘‘fortress to deny
intervention.”” The Commission regularly continues to admit for litigation and hearing issues
that are material and are adequately supported.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES

RULES OF PRACTICE: COLLATERAL ATTACK; WAIVER OF
REGULATION

CAN alleges that Vermont Yankee’s decommissioning will cost more than
$500 million rather than the Commission’s formula-based estimate of $328
million. Such general attacks on the agency’s regulations and competence do
not raise an admissible issue in this license transfer proceeding. Inasmuch as
CAN’s argument generally attacks our formula for estimating decommissioning
costs, it constitutes an impermissible collateral attack on our regulations. ‘‘[A]
petitioner in an individual adjudication cannot challenge generic decisions made
by the Commission in rulemakings.”” See North Atlantic Energy Service Corp.
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(Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 217 n.8 (1999). Given
that the agency has made a deliberate decision not to require Applicants to
show site-specific cost estimates (see id.; Final Rule, ‘‘General Requirements
for Decommissioning Nuclear Facilities,”” 53 Fed. Reg. 24,018, 24,030-31 (June
27, 1988)), CAN is barred from challenging the Commission’s regulation’s cost
formula on the basis of site-specific conditions, absent a waiver approved under
10 C.F.R. §2.1329. Under 10 C.F.R. §2.1329(a), (b), participants in the NRC
hearing process may seek a waiver of regulations, but only upon a showing that,
due to “‘special circumstances . . . application of [the] . . . regulation would not
serve the purpose for which it was adopted.”

RULES OF PRACTICE: PRECEDENTIAL VALUE OF NRC STAFF
ACTIONS

Prior NRC Staff actions are not binding on the Commission in adjudications.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES;
DECOMMISSIONING EXPENSES

NEPA: ESTIMATE OF DECOMMISSIONING EXPENSES;
CATEGORICAL EXCLUSIONS

RULES OF PRACTICE: WAIVER OF REGULATIONS

The Commission’s regulations do not require a license transfer applicant
to provide an estimate of the actual decommissioning and site cleanup costs.
The decommissioning funding regulation (10 C.F.R. §50.75(c)) generically
establishes the amount of decommissioning funds that must be set aside. The
NRC’s decommissioning funding rule reflects a deliberate decision not to require
site-specific estimates in setting decommissioning funding levels. CAN has not
sought a waiver of that rule in this proceeding. See 10 C.F.R. § 2.1329; Seabrook,
CLI-99-6, 49 NRC at 217 n.8. Nor has CAN reconciled its demand for a NEPA
review with the regulatory ‘‘categorical exclusion’ of license transfers from
NEPA requirements. See 10 C.F.R. §51.22(c)(21). The Commission therefore
declines to admit this issue.
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RULES OF PRACTICE: COLLATERAL ATTACK
LICENSE TRANSFER: DECOMMISSIONING EXPENSES
NEPA: ENVIRONMENTAL IMPACT STATEMENT

CAN seeks a NEPA review of the license transfer application on the
ground that decommissioning technology is still in an experimental stage. This
constitutes a collateral attack on 10 C.F.R. § 50.75(c) establishing the amount of
decommissioning funds that must be set aside. The Commission therefore declines
to admit this issue. It is also worth noting that the NRC rule that CAN attacks,
10 C.F.R. §50.75(c), is in fact supported by a generic environmental impact
statement. See Generic Environmental Impact Statement, NUREG-0586 (August
1988) (issued in conjunction with the promulgation of 10 C.F.R. §§50.75 and
50.82). See generally Final Rule, ‘‘General Requirements for Decommissioning
Nuclear Facilities,”” 53 Fed. Reg. 24,018, 24,051 (June 27, 1988).

NEPA: ENVIRONMENTAL IMPACT STATEMENT; CATEGORICAL
EXCLUSIONS

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; ANTITRUST
REVIEW

AEA: ANTITRUST EVALUATIONS OF LICENSE TRANSFER
APPLICATIONS

ANTITRUST REVIEW

License transfers fall within a categorical exclusion for which EISs are not
required. The fact that a particular license transfer may have antitrust implications
does not remove it from the categorical exclusion. In any event, because the AEA
does not require, and arguably does not even allow, the Commission to conduct
antitrust evaluations of license transfer applications, our purported ‘‘failure’” to
conduct such an evaluation cannot constitute a federal action warranting a NEPA
review. See Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit
1), CLI-99-19, 49 NRC 441 (1999); Final Rule, ‘‘Antitrust Review Authority:
Clarification,”” 65 Fed. Reg. 44,649 (July 19, 2000). The Commission therefore
declines to admit this issue.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; TECHNICAL
QUALIFICATIONS

The Commission declines to admit CAN’s argument that the Vermont Yankee
plant (together with others that AmerGen is buying) are older than any of
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the BWR plants currently owned by AmerGen parent PECO renders AmerGen
insufficiently experienced to maintain and operate BWRs. Those entities will
neither own nor operate the Vermont Yankee plant, and AmerGen Vermont is not
relying on technical personnel from either parent company to run the Vermont
Yankee plant.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; TECHNICAL
QUALIFICATIONS

CAN expresses concern about AmerGen Vermont’s ability to detect cracks
and leaks, and asks the Commission to impose conditions on the transfer that
would require AmerGen Vermont both to modify inspections and leak detection
equipment and to institute programs to study the rate of crack propagation.
In a related vein, CAN asks the Commission to oversee the development and
implementation of systems and procedures necessary to provide objective review
and ensure that the public health and safety are protected. These arguments address
the adequacy of the plant’s ongoing safety-related programs. The Commission
rejects this issue. Operational issues of this kind will remain the same whether or
not the license is transferred. The Commission has indicated that a license transfer
hearing is not the proper forum in which to conduct a full-scale health-and-safety
review of a plant. See Oyster Creek, CLI-00-6,51 NRC at 213, 214.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; TECHNICAL
QUALIFICATIONS

CAN argues that, with a tightly packed maintenance schedule and a depleted
workforce, AmerGen (AmerGen Vermont’s parent corporation) will not have the
flexibility to react quickly to surprises at its various generating plants. To remedy
this perceived problem, CAN asks the Commission to require special training as
a condition for its approval of the transfer. However, CAN fails to specify who
should receive training or what kind of training is needed. CAN has thus failed to
demonstrate that a genuine dispute exists, with requisite specificity, on this basis.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; TECHNICAL
QUALIFICATIONS

The Commission is concerned with management integrity. However, CAN has
offered no hard facts or expert opinion in support of its ‘‘management integrity’’
issue, and has failed to impeach the commitment in the application that the plant
staff, including senior plant managers, would remain substantially unchanged.
Speculation about chilling effects and demoralization of the workforce does not
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suffice to trigger the Commission’s hearing process. See Oyster Creek, CLI-00-6,
51 NRC at 203, 209-10. See also id. at 214 (‘‘the Commission is interested
in whether the plant poses a risk to the public health and safety, and so long
as personnel decisions do not impose that risk, our regulations and policy do
not preclude a licensee from reducing or replacing portions of its staff’’). Nor
do poorly documented claims of staffing deficiencies at other nuclear facilities
owned by AmerGen call for a hearing on Vermont Yankee’s transfer. For these
reasons, the Commission declines to admit this issue.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; NRC STAFF
COMPETENCE

CAN argues that, given the historical oversight problems in NRC Region I,
an independent evaluation of the Vermont Yankee nuclear generating station is
required before any license transfer application can proceed. An inquiry such
as the one CAN advocates would go considerably beyond the scope of the
Commission’s inquiry in this proceeding, i.e., AmerGen Vermont’s qualifications
to own and operate the Vermont Yankee plant. CAN does not explain how any
action taken with respect to this license transfer, whether it be denial of the license
or the imposition of conditions on the transferee, could remedy CAN’s broad
complaints that NRC’s Region I has abdicated its oversight responsibilities. For
these reasons, the Commission declines to admit this issue.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; FINANCIAL
QUALIFICATIONS

CAN argues that the Vermont Yankee plant is in an advanced state of
deterioration, and faces such problems as a lack of fuel storage capacity that will
cause the operating expenses to increase over current levels. CAN therefore asks
the Commission to hold a hearing to determine the actual costs of operating the
facility, including proper maintenance and fuel storage. However, CAN fails to
support its position with expert opinion, documentation, or specific facts. See
Oyster Creek, CLI-00-6, supra. The Commission therefore declines to admit this
issue.

RULES OF PRACTICE: GLOBAL ISSUES

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; FINANCIAL
QUALIFICATIONS

CAN argues that the Commission’s current regulatory process for reviewing
and approving power plant license transfers never contemplated — and is ill-
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suited to address — an applicant seeking to acquire 100 plants in North America.
According to CAN, the existing Commission review process permits AmerGen
to segment the regulatory review of its purchases on a plant-by-plant basis, and
thereby precludes the Commission from considering the accumulated risks of
AmerGen’s attempt to buy and operate so large a fleet of reactors. Such a
piecemeal approach, CAN continues, violates the letter and spirit of both the
AEA and NEPA. For this reason, CAN asks that the Commission broaden the
scope of this proceeding to include the ramifications of AmerGen’s desired
centralization of nuclear power generating capacity, along with the parallel issues
of impacts upon the human and natural environment, and the health and safety
effects of such a potential concentration of responsibility. More specifically,
CAN is concerned that AmerGen will have insufficient finances and expertise to
deal with unscheduled outages, costly repairs, and untimely shutdowns occurring
simultaneously at many plants.

The Commission declines to grant this request. Such an inquiry would go well
beyond the scope of the proceeding — which is limited to the appropriateness
of the proposed Vermont Yankee license transfer. Nothing in CAN’s petition
supports conducting an adjudicatory hearing on the matter in the context of
the proposed Vermont Yankee transfer. While CAN raises a purely theoretical
concern about PECO and British Energy owning an unprecedented number of
facilities, predictions about future acquisitions are purely speculative and the fact
remains that the potential acquisition of Vermont Yankee will not cause them
to approach a level of plant ownership that is unprecedented. For example, it
is a matter of public record that Commonwealth Edison has owned more than
a dozen plants for a lengthy period of time. This is not to say, however, that
the Commission is unconcerned about the effects of consolidating ‘‘fleets’’ of
reactors under one owner. In fact, the NRC Staff is currently conducting a study
on the policy implications of industry consolidation. See COMNID-99-06 (Feb.
10, 2000) (released to the public on Feb. 11, 2000).

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; FINANCIAL
QUALIFICATIONS

The limited liability nature of LLCs does not preclude them from owning
and operating nuclear power plants. See Oyster Creek, 51 NRC at 208 (ruling
that limited liability companies are no different from corporations in that both
are legally structured to limit the liability of their shareholders, and that the
Commission has issued reactor licenses to such limited liability organizations
for decades); accord Monticello, CLI-00-14, 52 NRC at 57. Moreover, as the
Commission has previously stated (in Seabrook, CLI-99-6, 49 NRC at 222):
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[W]e cannot accede to [Petitioner’s] seeming view that [the proposed transferee] inherently
cannot meet our financial qualification rules because its rates are not regulated by a state
utilities commission. This view runs counter to the premise underlying the entire restructuring
and economic deregulation of the electric utility industry, i.e., that the marketplace will replace
cost-of-service ratemaking. In our view, unregulated electricity rates are not incompatible with
maintaining sufficient financial resources to operate a nuclear power reactor.

LICENSE TRANSFER: FINANCIAL QUALIFICATIONS;
ADMISSIBILITY OF ISSUES

RULES OF PRACTICE: GLOBAL ISSUES

CAN considers the mere administrative formality of a Subpart M license
transfer process ill-equipped to evaluate adequately the effects of industry
consolidation and limited liability companies, and therefore recommends that
the Commission suspend all license transfer proceedings involving AmerGen
until NRC has established the necessary criteria to make such evaluations. We
see no immediate threats to public health and safety requiring such a drastic
course of action. Notably, a fleet of three (and soon, four) operating plants (i.e.,
units) owned by AmerGen and its family of companies is not out-of-the-ordinary
when compared with the holdings of other nuclear utilities — either currently or
historically. For instance, Commonwealth Edison has, for quite some time, held
an ownership interest in 12.5 plants. Similarly, Entergy currently owns 5.9 plants
(3.9 being long-term holdings), Duke 5.3 (all long-term holdings), and PECO 4.7
plants (again, all long-term holdings).

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; ANTITRUST
REVIEW

ANTITRUST REVIEW

The Commission no longer conducts antitrust reviews of license transfer
applications. See Final Rule, ‘‘Antitrust Review Authority: Clarification,”’ 65
Fed. Reg. 44,649 (July 19, 2000); Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), CLI-99-19, 49 NRC 441 (1999).

LICENSE TRANSFER: FINANCIAL QUALIFICATIONS;
ADMISSIBILITY OF ISSUES

The parent company financial guarantee is supplemental information and not
material to the financial qualifications determination under 10 C.F.R. § 50.33(f)(2).
See Oyster Creek, CLI-00-6, 51 NRC at 205.
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LICENSE TRANSFER: PRICE-ANDERSON ACT
PRICE-ANDERSON ACT: LICENSE TRANSFER

Price-Anderson indemnification agreements continue in effect even after
plants have ceased permanent operation and are engaged in decommissioning.
See 10 C.F.R. § 140.92 (NRC Indemnification Agreement, art. VII); 10 C.F.R.
§50.54(w).

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; FINANCIAL
QUALIFICATIONS

As we ruled in Oyster Creek, a license transfer applicant satisfies our financial
qualifications rule if it provides a cost-and-revenue projection for the first 5
years of operation that predicts sufficient revenue to cover operating costs. See
51 NRC at 206-08. However, we have also held that where a petitioner raises
a genuine issue about the accuracy or plausibility of an applicant’s cost-and-
revenue projection, the petitioner is entitled to a hearing. See Seabrook, 49 NRC
at 220-21. Inconsistencies and unexplained assertions in Vermont’s supporting
affidavit defeat Vermont’s claim that it has raised a genuine dispute of fact or law
requiring a hearing on financial qualifications.

LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; FINANCIAL
QUALIFICATIONS

The Commission finds no support in Vermont’s filings for the assumption of
its expert (Mr. Sherman) that the costs of outages at other plants would cause
AmerGen to consume its $110 (now $200) million supplemental fund, leaving the
Vermont Yankee facility underfunded. Vermont made no effort to show that the
operating revenue at those other plants could not cover some or all of the costs
of such an outage. Moreover, the Sherman affidavit addresses the original $110
million supplemental fund only. Vermont has made no effort to supplement its
pleadings to claim inadequacy of what is now a $200 million commitment. Nor
does Vermont offer any reason to question AmerGen’s more general commitment
to provide such funds as are necessary to meet ongoing expenses or to maintain
safety. As we have held, in any event, absent a demonstrated shortfall in the
revenue predictions required by 10 C.F.R. § 50.33(f), the adequacy of a corporate
parent’s supplemental commitment is not material to our license transfer decision.
See Oyster Creek, CLI-00-6, 51 NRC at 205.
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LICENSE TRANSFER: ADMISSIBILITY OF ISSUES; FINANCIAL
QUALIFICATIONS; PRICE-ANDERSON ACT

PRICE-ANDERSON ACT: LICENSE TRANSFER

Vermont’s argument that the applicant must meet financial requirements in
addition to those imposed by our regulations constitutes an impermissible attack
on our regulations. Moreover, prior to issuance of the amended license, AmerGen
Vermont must obtain all regulatorily required property damage insurance.

MEMORANDUM AND ORDER

This proceeding involves an application for a direct license transfer of the
Vermont Yankee Nuclear Power Station from Vermont Yankee Nuclear Power
Corporation (‘‘Vermont Yankee’’) to AmerGen Vermont, LLC (‘‘AmerGen
Vermont’’). Vermont Yankee and AmerGen Vermont jointly seek NRC approval
of the transfer pursuant to section 184 of the Atomic Energy Act of 1954
(““AEA’’)! and section 50.80 of the Commission’s regulations.?

The application, dated January 6, 2000, seeks authorization for the transfer
of both ownership and operation of the Vermont Yankee Nuclear Power Station.
The proposed owner and operator would be AmerGen Vermont, a wholly owned
subsidiary of AmerGen Energy Company, LLC (‘‘AmerGen’’), which is in
turn owned in equal shares by PECO Energy Company (‘‘PECO’’) and British
Energy, Inc. (a wholly owned subsidiary of British Energy plc). See Application
at 2-3. Under the proposed transfer, AmerGen Vermont would take title to
the facility and would assume responsibility for operation, maintenance, and
eventual decommissioning of the facility. The Applicants propose no physical
or operational changes, and represent that substantially all of the plant’s current
operation and maintenance personnel would assume similar roles under the new
management. Id. at 4, 16-17. On February 3, 2000, the Commission published a
notice of this application in the Federal Register. See 65 Fed. Reg. 5376.

The Vermont Department of Public Service (‘“Vermont’’) seeks intervention
and a hearing, but takes no position as to whether the transfer should take place.
In the event Vermont is not admitted as an intervenor, it seeks participant status
in a manner similar to that accorded in the Commission’s Subpart G proceedings

lpus.c. § 2234 (precluding the transfer of any NRC license unless the Commission both finds the transfer in
accordance with the AEA and gives its consent in writing).

210 CFR. §50.80. This regulation reiterates the requirements of AEA § 184, sets forth the filing requirements
for a license transfer application, and establishes the following test for approval of such an application: (1) the
proposed transferee is qualified to hold the license and (2) the transfer is otherwise consistent with law, regulations,
and Commission orders.
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pursuant to 10 C.F.R. § 2.715(c). See Vermont’s Petition, dated Feb. 23, 2000, at
1,2.

The Citizens Awareness Network (‘‘CAN’’) likewise seeks intervention and a
hearing in which to oppose the application. CAN supplements this request with
a motion, filed pursuant to 10 C.F.R. § 2.1329(b), that any hearing be conducted
under the Commission’s formal hearing regulations (Subpart G) rather than under
the Subpart M procedures that normally apply to license transfer adjudications.
See CAN’s Petition, dated Feb. 22,2000, at 3-4, 13-14. CAN also requests that the
Commission stay the instant proceeding pending a decision of the Vermont Public
Service Board addressing the applications of Vermont Yankee and certain other
corporations for a “certificate of public good’’ and determining whether the sale
to AmerGen Vermont is ‘‘prudent, used and useful.”’ Id. at 1-2. In the alternative,
CAN seeks a stay until the Vermont Public Service Board rules on pending
motions to dismiss the state proceeding for lack of jurisdiction. In a similar vein,
CAN requests that the Commission deny or defer AmerGen’s application until
the Internal Revenue Service has responded to AmerGen’s private letter ruling
request regarding the tax consequences of acquiring the decommissioning trust
funds for Vermont Yankee and other plants. /d. at 10-11.

The Applicants filed answers to these petitions and requests pursuant to 10
C.F.R. §2.1307(a). The Applicants assert that CAN lacks standing and that neither
CAN nor Vermont has proffered admissible issues. CAN (but not Vermont) filed
a reply pursuant to 10 C.F.R. §2.1307(b). The NRC Staff is not participating
as a party in the adjudicatory portion of this proceeding. See generally 10
C.F.R. §2.1316(b), (c). See also Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), CLI-00-17,52 NRC 79, 81 n.1 (2000). On July 7,
2000, the Staff issued an order approving the license transfer, subject to fourteen
conditions, but also indicating that the Commission’s independent review of the
two petitions to intervene and requests for hearing was still pending.

For the reasons set forth below, we find that both CAN and Vermont have
shown standing, but conclude that neither has proffered any admissible issues.
We therefore deny CAN’s and Vermont’s petitions to intervene and requests for
hearing. We deny CAN’s motion for stay of the adjudication as moot and its
motion for a Subpart G proceeding as both moot and impermissible. See 10 C.F.R.
§2.1322(d).

I. DISCUSSION

To intervene as of right in any Commission licensing proceeding, a petitioner
»

must demonstrate that its ‘‘interest may be affected by the proceeding,” i.e.,
it must demonstrate ‘‘standing.”” See AEA § 189a, 42 U.S.C. §2239(a). The

162



Commission’s rules for license transfer proceedings also require that a petition to
intervene raise at least one admissible issue. See 10 C.F.R. §2.1306.

A. Standing

For a petitioner to demonstrate standing in a Subpart M license transfer
proceeding, the petitioner must

(1) identify an interest in the proceeding by

(a) alleging a concrete and particularized injury (actual or threatened) that

(b) is fairly traceable to, and may be affected by, the challenged action (the grant of an
application), and

(c) is likely to be redressed by a favorable decision, and

(d) lies arguably within the ‘‘zone of interests’’ protected by the governing statute(s).
(2) specity the facts pertaining to that interest.

See 10 C.F.R. §§2.1306, 2.1308; Niagara Mohawk Power Corp. (Nine Mile
Point Nuclear Station, Units 1 and 2), CLI-99-30, 50 NRC 333, 340-41 & n.5
(1999) (and cited authority). Moreover, an organization (such as CAN) that seeks
representational standing must demonstrate how at least one of its members may
be affected by the licensing action (as a result of the member’s activities on or
near the site), must identify that member by name and address, and must show
(preferably by affidavit) that the organization is authorized to request a hearing on
behalf of that member. See GPU Nuclear, Inc. (Oyster Creek Nuclear Generating
Station), CLI-00-6, 51 NRC 193, 202 (2000) (and authority cited therein).

CAN seeks permission to represent the interests of one of its members, Ms.
Anne Britton, who lives 6-6Y, miles from the Vermont Yankee plant. See
Declaration of Anne Britton in Support of CAN’s Standing, dated Feb. 18, 2000,
at 1, appended to CAN Petition as Exhibit 1. On her behalf, CAN alleges injury
from a Commission approval of the license transfer,® seeks specific relief to
preclude such injury,* and asserts that the safety-related issues fall within the
zone of interests protected by the AEA and the National Environmental Policy
Act (“‘NEPA’’). We recently granted standing in both the Oyster Creek and
Monticello/Prairie Island license transfer proceedings to petitioners who (like

3 Ms. Britton alleges in her affidavit that the license transfer would adversely affect her interests in two ways that
the Commission recognizes as supportive of standing. As a person living near the plant, she may incur radiation
dangers if, as a result of the transfer, the plant operates unsafely. She would also like to walk and hike in the area
of the facility after it is decommissioned and therefore claims an interest in sufficient funding being set aside for the
decommissioning to be properly performed. See also CAN’s Reply, dated March 10, 2000, at 10-11.

4 Specifically, CAN asks that the Commission deny the application and also that the Commission impose conditions
controlling the working hours and overtime of employees, establishing parameters for handling and accumulating
adequate decommissioning funds, requiring additional training, requiring a full-scale engineering review of the plant
prior to any approval of the transfer, and conducting a study to preserve institutional memory concerning spills,
contamination, and other decommissioning and site cleanup-related matters. See CAN’s Petition at 13, 17, 20-21,
25,26, 29, 31-32, 36, 38-39, 44, 51-52, 53-54.
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CAN) raised similar assertions and who (again like CAN) sought to represent
members living or active quite close to the site.> As in these other proceedings,
we conclude that CAN has satisfied our standing requirements.

Vermont explains that it is charged with representing the interest of the publicin
utility matters before certain regulatory agencies, including the NRC. Vermont’s
duties include securing reliable and safe power. See Vermont’s Petition at 3.
Further, although Vermont states that it takes no position as to whether the transfer
should take place, it proffers three issues related to the financial qualifications
of AmerGen Vermont, asserts that the injuries associated with these issues fall
within the zone of interests protected by the Atomic Energy Act, and requests
specific relief that would preclude such injury. Vermont also provides an affidavit
and other documents in support of its position on the three issues. See Vermont’s
Petition at 2-3. Based on the above, we find that Vermont has demonstrated
standing.

B. Admissibility of Issues

To demonstrate that issues are admissible under Subpart M, a petitioner must

(1) set forth the issues (factual and/or legal) that petitioner seeks to raise,

(2) demonstrate that those issues fall within the scope of the proceeding,

(3) demonstrate that those issues are relevant and material to the findings necessary to a
grant of the license transfer application,

(4) show that a genuine dispute exists with the applicant regarding the issues, and

(5) provide a concise statement of the alleged facts or expert opinions supporting
petitioner’s position on such issues, together with references to the sources and documents on
which petitioner intends to rely.

See 10 C.F.R. §2.1308; Nine Mile Point, CLI-99-30, 50 NRC at 342 (and cited
authority). As we stated recently in Oyster Creek:

These standards do not allow mere ‘‘notice pleading;’’ the Commission will not accept ‘‘the
filing of a vague, unparticularized’’ issue, unsupported by alleged fact or expert opinion
and documentary support. General assertions or conclusions will not suffice. This is not to
say that our threshold admissibility requirements should be turned into a ‘‘fortress to deny
intervention.”” The Commission regularly continues to admit for litigation and hearing issues
that are material and are adequately supported.

CLI-00-6, 51 NRC at 203 (citations omitted).

5 See Oyster Creek, CLI-00-6, 51 NRC at 202-03; Northern States Power Co. (Monticello Nuclear Generating
Plant; Prairie Island Nuclear Generating Plant, Units 1 and 2; Prairie Island Independent Spent Fuel Storage
Installation), CLI-00-14, 52 NRC 37, 47 (2000).
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1. Assurance of Decommissioning Funds

CAN Issue 1A: ““The application for license transfer should be denied because the application
does not provide sufficient assurance of adequate funding for the eventual and actual costs of
decommissioning’’ the plant. See CAN’s Petition at 11.

In the application, Vermont Yankee commits to transferring to AmerGen
Vermont a decommissioning fund totaling $280 million. See Application at 5. To
make sure this happens, the NRC Staff has conditioned its approval of the transfer
upon ‘‘AmerGen Vermont . . . provid[ing] decommissioning funding assurance
of no less than $280 million after payment of . . . taxes.”” See Staff Order, dated
July 7, 2000, at 4 (Condition 2). See also Safety Evaluation Report (‘°‘SER’’) at 3.
Using a 2% rate of return, as permitted by our regulations, the decommissioning
fund would exceed $358 million by the expected time of decommissioning. See
10 C.F.R. §50.75(e)(1)(i); Application at 25-26 and Enclosure 12.

Applicants correctly point out that this amount exceeds by $30 million the
decommissioning cost estimate ($328 million), as calculated by the formula at
10 C.FR. §50.75(c). See Application at 25. In addition, AmerGen Vermont
commits to providing ‘‘additional contributions to the [decommissioning] trust
funds or [to] provide an alternative form of decommissioning funding assurance
sufficient to meet NRC’s requirements under the regulations.”” See Application
at 26. Finally, in the event that the plant closes prematurely, AmerGen Vermont
commits to delaying the plant’s decommissioning until about 2007 when it would
have accumulated sufficient funds to cover those costs. See AmerGen Vermont’s
Response to Request for Additional Information, dated March 30, 2000, at 2 (RAI
Question No. 2).

CAN argues that the current cost estimates for decommissioning Vermont
Yankee ‘‘do notreflect the costs required to meet Nuclear Regulatory Commission
regulations for site remediation standards’’ (see CAN’s Petition at 11), but
CAN neither challenges the accuracy of AmerGen Vermont’s calculations nor
addresses its additional guarantee. It instead relies on a General Accounting
Office (‘‘GAO’’) Report generally concluding that many nuclear facilities do not
have sufficient funds to cover future decommissioning costs as estimated under
the Commission’s current regulations. The GAO report, according to CAN, also
criticized the NRC’s supposed lack of both ‘thresholds for acceptable levels of
financial assurances’ and ‘‘mechanisms for responding to the risks caused by
unacceptable levels of funding,”’ as well as deficiencies in the agency’s oversight
of financial assurances for decommissioning nuclear power facilities. See CAN’s
Petition at 12. CAN points to nothing in the GAO report, however, that specifically
addresses the Vermont Yankee plant.

CAN’s general attacks on the agency’s regulations and competence do not
raise an admissible issue in this license transfer proceeding. Inasmuch as CAN’s
argument generally attacks our formula for estimating decommissioning costs, it
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constitutes an impermissible collateral attack on our regulations. As we explained
in an earlier license transfer proceeding, ‘‘a petitioner in an individual adjudication
cannot challenge generic decisions made by the Commission in rulemakings.”’
See North Atlantic Energy Service Corp. (Seabrook Station, Unit 1), CLI-99-6, 49
NRC 201, 217 n.8 (1999). Given that the agency has made a deliberate decision
not to require Applicants to show site-specific cost estimates, CAN is barred from
challenging our regulation’s cost formula on the basis of site-specific conditions
(i.e., CAN’s allegation that Vermont Yankee’s decommissioning will cost more
than $500 million rather than the Commission’s formula-based estimate of $328
million) absent a waiver approved under 10 C.F.R. § 2.1329.7

CAN also points to a declaration of a Union of Concerned Scientists official,
David Lochbaum, in support of its claim of inadequate decommissioning funding.
See CAN’s Petition at 13. But Mr. Lochbaum’s affidavit does not discuss
CAN’s inadequate funding claim. Mr. Lochbaum’s concerns relate instead to
alleged staffing reductions, deficient Price-Anderson Act coverage, and loss of
institutional memory at Vermont Yankee. We return to Mr. Lochbaum’s concerns
below, but it suffices to say here that Mr. Lochbaum’s declaration provides no
basis for admitting CAN’s Issue 1A.8

2. Need for an Environmental Impact Statement

In Issues 1B, 3, and 6, CAN calls for the Commission to prepare an
environmental impact statement (‘‘EIS*”).

CAN Issue 1B: ““The NRC must [prepare] an EIS to determine the level of contamination on
and off the . . . site to fully determine the level of contamination at [the site], and, in turn, to
establish the appropriate level of funding necessary for AmerGen [Vermont] to meet NRC site
release criteria.”” See CAN’s Petition at 14.

CAN argues that NRC is required under NEPA to prepare an EIS to set a level
of decommissioning costs uniquely tailored to conditions at the Vermont Yankee
plant. CAN contends that site-specific conditions, such as the history of spills and
waste disposal at the site, must be assessed. According to CAN,

6 See Final Rule, ‘‘General Requirements for Decommissioning Nuclear Facilities,”” 53 Fed. Reg. 24,018, 24,030-
31 (June 27, 1988); Seabrook, CLI-99-6, 49 NRC at 217 n.8.

7Under 10 C.F.R. §2.1329(a), (b), participants in the NRC hearing process may seek a waiver of regulations, but
only upon a showing that, due to ‘‘special circumstances . . . application of [the] . . . regulation would not serve
the purpose for which it was adopted.””

81n defending the propriety of their license transfer arrangements, including their handling of decommissioning
funding, Applicants repeatedly invoke as ‘‘precedents’’ prior NRC Staff actions approving allegedly analogous
transactions. Prior NRC Staff actions, however, are not binding on the Commission in adjudications.
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the request for a site specific EIS to ascertain the existence of undocumented radioactive
waste, groundwater contamination, and the potential affects [sic] of leakage from the rad waste
system is necessary. Without such a detailed study, no current or future owner can develop
an accurate estimate for actual decommissioning and site cleanup costs. Without such a study,
the NRC cannot possibly known [sic] whether AmerGen’s estimates of such costs, and its
claims related to the availability of funding to meet such costs, will be adequate to assure that
occupational and public health and safety will be protected under the proposed license transfer.

See CAN’s Reply at 14. CAN also argues that the field of nuclear reactor
decommissioning is still in an ‘‘experimental’’ stage, where actual costs can far
exceed NRC cost estimates as reflected in our regulations.

CAN’s ““NEPA”’ issue amounts to another effort to litigate site-specific
decommissioning cost estimates. CAN’s position rests on the assumption that
our regulations require AmerGen Vermont, in its license transfer application,
to provide an estimate of the actual decommissioning and site cleanup costs.
As explained in the previous section of this Order, our regulations impose
no such requirement. Our decommissioning funding regulation (10 C.F.R.
§50.75(c)) generically establishes the amount of decommissioning funds that
must be set aside.” As noted above, the NRC’s decommissioning funding rule
reflects a deliberate decision not to require site-specific estimates in setting
decommissioning funding levels. CAN has not sought a waiver of that rule in
this proceeding. See 10 C.F.R. § 2.1329, supra note 7; Seabrook, CLI-99-6, 49
NRC at 217 n.8. Nor has CAN reconciled its demand for a NEPA review with
our rules’ ‘‘categorical exclusion’ of license transfers from NEPA requirements.
See 10 C.F.R. §51.22(c)(21).1°

CAN Issue 6. CAN argues in support of its Issue 6 (see p. 174, infra) that
the Commission’s *‘failure’’ to conduct an antitrust evaluation during a ‘‘period
of rapid consolidation of nuclear reactor holdings under giant, partly foreign
controlled mega-corporations is . . . a major action affecting the quality of the
human and natural environment’’ and therefore requires the preparation of an
EIS. See CAN’s Petition at 49. See also CAN’s Reply at 14.

As noted above, license transfers fall within a categorical exclusion for
which EISs are not required. The fact that a particular license transfer may have

9CAN’s supporting argument that decommissioning technology is still in an experimental stage fails for the same
reason, i.e., it is a collateral attack on 10 C.F.R. § 50.75(c) establishing the amount of decommissioning funds that
must be set aside. It is worth noting in this connection that the NRC rule that CAN attacks, 10 C.F.R. § 50.75(c),
is in fact supported by a generic environmental impact statement. See Generic Environmental Impact Statement,
NUREG-0586 (August 1988) (issued in conjunction with the promulgation of 10 C.F.R. §§50.75 and 50.82). See
generally Final Rule, ‘‘General Requirements for Decommissioning Nuclear Facilities,”” 53 Fed. Reg. 24,018,
24,051 (June 27, 1988).

10 For the same reasons as set forth in our discussion of Issue 1B, we decline to admit CAN’s Issue 3: ‘‘Given the
historical problems at the Vermont Yankee nuclear generating station, CAN believes that an Environmental Impact
Study is warranted before the license transfer application is approved to protect the health and safety of the workers
and the public.”” See CAN’s Petition at 32.
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antitrust implications does not remove it from the categorical exclusion. In any
event, because the AEA does not require, and arguably does not even allow, the
Commission to conduct antitrust evaluations of license transfer applications,'!
our purported ‘‘failure’’ to conduct such an evaluation cannot constitute a federal
action warranting a NEPA review.

3. AmerGen Vermont’s Technical Qualifications

CAN Issue 2A: **‘AmerGen [Vermont] lacks experience managing aging BWRs [boiling water
reactors] such as [the Vermont Yankee plant] — which lack will place CAN members at risk
due to an accident at [the Vermont Yankee plant].”” See CAN’s Petition at 17.

CAN expresses several general concerns regarding AmerGen Vermont’s ability
to operate the Vermont Yankee plant safely. CAN initially notes that the plant
(together with others that AmerGen is buying) is older than any of the BWR plants
currently owned by AmerGen parent PECO. See CAN’s Petition at 17-18. CAN
concludes from this fact that AmerGen lacks the necessary experience to maintain
and operate BWRs. This argument’s focus on AmerGen and PECO (AmerGen
Vermont’s parent and grandparent corporations, respectively) is misplaced, as
those entities will neither own nor operate the Vermont Yankee plant, and
AmerGen Vermont is not relying on technical personnel from either parent
company to run the Vermont Yankee plant.

The application represents that essentially the same personnel (including senior
plant managers) who have maintained and operated the Vermont Yankee plant
will continue to do so under the new ownership.'> CAN does not challenge
that representation. Indeed, the ‘‘Technical Qualifications’’ section of AmerGen
Vermont’s application relies on only two categories of personnel who are not
already part of the plant’s staff: corporate-level management and certain AmerGen
personnel or contractors who will provide technical support currently provided

' See Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit 1), CLI-99-19, 49 NRC 441 (1999);
Final Rule, ‘‘Antitrust Review Authority: Clarification,”” 65 Fed. Reg. 44,649 (July 19, 2000).
leee, e.g., Application at 16-18:
The existing [Vermont Yankee] nuclear organization at the Vermont Yankee site will be transferred to
AmerGen Vermont, and substantially all of [Vermont Yankee]’s nuclear employees at the Vermont Yankee
site involved in the operation and maintenance of the plant will assume similar roles and responsibilities for
AmerGen Vermont as of that date. The unions which currently represent employees at the Vermont Yankee

site will continue to be recognized. Personnel assigned to Vermont Yankee will . . . be responsible to the
management of AmerGen Vermont and the AmerGen Vermont Management Committee. [Application at
16-17.]

The plant staff, including senior managers, will be substantially unchanged. [Application at 17.]

[M]ost engineering support for Vermont Yankee is currently provided by a dedicated engineering
organization that will continue as an integral part of the Vermont Yankee site organization. [Application at
18.]
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by offsite personnel.'® Given that CAN questions the technical qualifications of
neither group, we see no basis for a hearing on their technical qualifications.

CAN expresses particular concern about AmerGen Vermont’s ability to detect
cracks and leaks. Consequently, it asks the Commission to impose conditions on
the transfer that would require AmerGen Vermont ‘‘to modify inspections and
leak detection equipment’” and ‘‘to institute programs to study the rate of crack
propagation.”” See CAN’s Petition at 19. In a related vein, CAN also asks the
Commission ‘‘to oversee the development and implementation of systems and
procedures necessary to provide objective review and ensure that the public health
and safety is protected.”’ Id. These arguments address the adequacy of the plant’s
ongoing safety-related programs. Operational issues of this kind will remain the
same whether or not the license is transferred. The Commission has indicated that
a license transfer hearing is not the proper forum in which to conduct a full-scale
health-and-safety review of a plant.'*

CAN also argues that, with a tightly packed maintenance schedule and a
depleted workforce, AmerGen (AmerGen Vermont’s parent corporation) will not
have the flexibility to react quickly to surprises at its various generating plants.'>
To remedy this perceived problem, CAN asks the Commission to require special
training as a condition for its approval of the transfer. See CAN’s Petition at 20.
But CAN fails to specify who should receive training or what kind of training is
needed. CAN has thus failed to demonstrate that a genuine dispute exists, with
requisite specificity, on this basis.

CAN next raises a general argument regarding the effect that a change of
management culture and philosophy may have on the willingness of employees
to raise health-and-safety issues:

Given the pattern of AmerGen’s actions at its newly acquired reactor facilities, and those of
AmerGen’s parent companies, BE and PECO who will set the tone, style, and strategy for
management, once the license is transferred, a substantial change in the workforce will be on
the horizon. This is a change which will have a chilling effect on workers’ abilities to raise
health and safety issues to management. When a workforce is in flux and uncertain about who

B see Application at 16, 18:

Most of the Management Committee members and principal executives and officers of AmerGen Vermont
currently serve as Management Committee members of AmerGen. [Application at 16.]

The existing [Vermont Yankee] technical support for the plant, which are not currently assigned to the
Vermont Yankee site, will either continue to perform these functions on behalf of AmerGen Vermont or
transfer their functions to AmerGen or contractors who will meet existing FSAR [Final Safety Analysis
Report] technical support requirements for these functions. [Application at 18.]

14 <A Ticense transfer proceeding is not a forum for a full review of all aspects of current plant operation.”” See
Oyster Creek, CLI-00-6, 51 NRC at 213, 214. We also note that CAN provides no details as to the specific kinds
of conditions or oversight it seeks. CAN may, of course, file a petition for Staff enforcement action pursuant to 10
C.F.R. §2.206 if it is concerned about current safety issues at Vermont Yankee.

15 5ee CAN’s Petition at 20. See also id. at 23 (arguing that AmerGen’ schedule of 6-month outages per plant
ignores the fact that outages are often triggered by unplanned events). Apparently, CAN here does intend to refer to
AmerGen rather than AmerGen Vermont, which owns only the Vermont Yankee plant.
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will have a job tomorrow, workers who raise safety-conscious, but not cost-effective, concerns
will be in fear of losing their jobs. Such effects . . . allow[] increasingly dangerous conditions
at [the Vermont Yankee plant] . . . .

See CAN’s Reply at 15.

We are of course concerned with management integrity. But CAN offers
no hard facts or expert opinion in support of its issue, and fails to impeach
the commitment in the application that the plant staff, including senior plant
managers, would remain substantially unchanged. Speculation about chilling
effects and demoralization of the workforce does not suffice to trigger our hearing
process.!® Nor do poorly documented claims of staffing deficiencies at other
nuclear facilities owned by AmerGen call for a hearing on Vermont Yankee’s
transfer. See Oyster Creek, 51 NRC at 209-10.

We see nothing in CAN’s petition sufficient to suggest that CAN’s concerns
about technical qualifications, or about management integrity and chilling effects,
are sufficiently tangible and credible that they raise a genuine issue of dispute
within the meaning of 10 C.F.R. §2.1308 on which we should obtain further
evidence or testimony at an NRC hearing. We therefore find CAN’s Issue 2A
inadmissible."”

4. Independent Evaluation of Vermont Yankee Plant

CAN Issue 4: “‘Given the historical problems in NRC Region I, CAN contends that an
independent evaluation of the Vermont Yankee nuclear generating station is required before
any license transfer application can proceed.”” See CAN’s Petition at 37.

16 gee Oyster Creek, CLI-00-6, 51 NRC at 203, 209-10. See also id. at 214 (‘‘the Commission is interested in
whether the plant poses a risk to the public health and safety, and so long as personnel decisions do not impose that
risk, our regulations and policy do not preclude a licensee from reducing or replacing portions of its staff’’).

17 For reasons similar to those given in the text, CAN’s Issues 2B, 2B1, and 2B2 are also inadmissible:

CAN’s Issue 2B: ‘‘Since AmerGen [Vermont] is a newly formed corporation, we must look to its parent
companies to assess their qualifications to own and operate [the Vermont Yankee plant] and a fleet of
nuclear generating stations. The record of these companies is not good enough to warrant license transfer
without an in-depth investigation through a formal hearing process.”” See CAN’s Petition at 21.

CAN Issue 2B1: “*‘AmerGen’s policy of cost-cutting through job cutting jeopardizes the health and safety
[of] Vermont Yankee workers and the public; absent license transfer conditions requiring a base level of
staffing for full time employees and contractors to assure safe reactor operations, the license transfer must
be denied.”” See CAN’s Petition at 26.

CAN Issue 2B2: *‘[British Energy’s] commitment to excessive overtime jeopardizes the worker and public
health and safety and unless there are commitments by the transferee to establish a base level of overtime
for both full time employees and contractors to assure the safe operation of the reactor, the license transfer
should be denied.”” See CAN’s Petition at 29.

In general support of these issues, CAN relies on Mr. David Lochbaum’s declaration (discussed above). Mr.
Lochbaum, in turn, refers to a Union of Concerned Scientists report on overtime and staffing problems in the nuclear
industry. Mr. Lochbaum’s concerns, however, are general — covering the entire nuclear industry. His declaration
raises no claims that are peculiar to the Vermont Yankee license transfer or that raise a genuine question of fact
warranting a hearing.
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An inquiry such as the one CAN advocates would go considerably beyond the
scope of our inquiry in this proceeding, i.e., AmerGen Vermont’s qualifications to
own and operate the Vermont Yankee plant. We also note that Region I's overall
performance in overseeing Vermont Yankee is far outside the scope of a license
transfer proceeding. CAN does not explain how any action taken with respect
to this license transfer, whether it be denial of the license or the imposition of
conditions on the transferee, could remedy CAN’s broad complaints that NRC’s
Region I has abdicated its oversight responsibilities.

5. Sufficiency of Baseline Funding

CAN Issue 5: “‘Given AmerGen’s lack of expertise in a deregulated market, CAN contends
that the license transfer should be denied until AmerGen and its parent corporations establish
baseline funding that is clearly defined and substantially increased over current levels to
address the dangers to public health and safety inherent in permitting the controversial and
risky endeavor in which AmerGen and its parent companies are engaged.”” See CAN’s
Application at 40.

CAN complains of inadequate ‘‘baseline funding’’ but nowhere defines the
term; nor is it a term with which we are familiar. We assume, though, that CAN
intends to argue that AmerGen Vermont, and AmerGen itself, are underfunded,
thus jeopardizing the public health and safety. CAN fails to offer adequate support
for that claim.

CAN argues that the Vermont Yankee plant is in an advanced state of
deterioration, and faces such problems as a lack of fuel storage capacity that will
cause the operating expenses to increase over current levels. See CAN’s Petition
at 40. CAN therefore contends that the Commission must hold a hearing to
determine the actual costs of operating the facility, including proper maintenance
and fuel storage. However, CAN fails to support its position with expert opinion,
documentation, or specific facts.'® Although CAN mentions problems at the
facility, such as structural cracks on the ground floor of a building where spent
fuel is housed on the seventh floor (see CAN’s Petition at 40), CAN has not given
us any reason to believe that AmerGen’s cost-and-revenue projections fail to take
into account such maintenance issues.

CAN next argues that the Commission’s current regulatory process for
reviewing and approving power plant license transfers never contemplated —
and is ill-suited to address — an applicant seeking to acquire 100 plants in North
America. According to CAN, the existing Commission review process permits
AmerGen to segment the regulatory review of its purchases on a plant-by-plant
basis, and thereby precludes the Commission from considering the accumulated

18500 Opyster Creek, quoted supra at p. 164.
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risks of AmerGen’s attempt to buy and operate so large a fleet of reactors. Such
a piecemeal approach, CAN continues, violates the letter and spirit of both the
AEA and NEPA.

For this reason, CAN asks that the Commission ‘‘broaden the scope of [this]
proceeding’’ to include *‘the ramification[s] of AmerGen’s desired centralization
of nuclear power generating capacity, along with the parallel issues of impacts
upon the human and natural environment, and the health and safety effects of such
a potential concentration of responsibility.”” See CAN’s Petition at 41-42. More
specifically, CAN is concerned that AmerGen will have insufficient finances
and expertise to deal with unscheduled outages, costly repairs, and untimely
shutdowns occurring simultaneously at many plants.'?

CAN acknowledges that the ‘‘license transfer applications may meet present
NRC requirements,’’ but asserts that the Commission should nevertheless broaden
the scope of the proceeding to consider the cumulative effects of past and present
transfers involving the same applicant. See CAN’s Reply Brief at 42. Such an
inquiry would go well beyond the scope of the proceeding which is limited to the
appropriateness of the proposed Vermont Yankee license transfer.

Nothing in CAN’s petition supports conducting an adjudicatory hearing on
the matter in the context of the proposed Vermont Yankee transfer. While
CAN raises a purely theoretical concern about PECO and British Energy owning
an unprecedented number of facilities, predictions about future acquisitions are
purely speculative and the fact remains that the potential acquisition of Vermont
Yankee will not cause them to approach a level of plant ownership that is
unprecedented. For example, it is a matter of public record that Commonwealth
Edison has owned more than a dozen plants for a lengthy period of time. See note
20, infra. This is not to say that the Commission is unconcerned about the effects
of consolidating ‘‘fleets’” of reactors under one owner. In fact, the NRC Staff is
currently conducting a study on the policy implications of industry consolidation.
See COMNID-99-06 (Feb. 10, 2000) (released to the public on Feb. 11, 2000).

Next under the rubric of ‘‘Issue 5, CAN challenges the acceptability of
AmerGen’s creating limited liability holding companies (‘‘LLCs’’). (Although
CAN is again not specific, we assume it is alluding to AmerGen Vermont.)
CAN argues that, although other players in the nuclear industry have regularly
set up LLCs, AmerGen’s situation differs from those of other players in two
critical respects:  the others have proven track records of expertise and financial
assurance necessary for the safe operation and decommissioning of nuclear power
plants, and their financial competence was guaranteed by state regulation and
ratepayer subsidies. By contrast, according to CAN, AmerGen has so limited a

19 5ee CAN’s Petition at 42. See also Vermont’s Petition at 5. Cf. CAN’s Reply at 11 (“‘multiple reactor
acquisitions will have an effect upon AmerGen’s financial adequacy to operate, decommission, and clean up’’ the
Vermont Yankee plant).
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track record as to be meaningless, and it will operate in a deregulated environment
offering no ratepayer guarantees. CAN asserts that AmerGen simply lacks the
necessary expertise and financial qualifications to guarantee its ability to safely
operate and decommission a fleet of nuclear stations in a deregulated energy
market — especially where AmerGen’s plants are aging and embrittled, their
decommissioning costs are uncertain, and waste disposal possibilities are likewise
uncertain. See CAN’s Petition at 42-43.

The Commission has recently ruled that the limited liability nature of LLCs
does not preclude them from owning and operating nuclear power plants. See
Oyster Creek, 51 NRC at 208 (ruling that limited liability companies are no
different from corporations in that both are legally structured to limit the liability
of their shareholders, and that the Commission has issued reactor licenses to
such limited liability organizations for decades); accord Monticello, CLI-00-14,
52 NRC at 57. CAN’s first distinction (that prior transferees had proven track
records) is inaccurate. AmerGen Vermont was the new creation of an existing
entity just as New NSP (also a limited liability company) was when it took over
the plant and personnel at Monticello and Prairie Island from Northern States
Power Company. See Monticello. Similarly, AmerGen owned no plants before it
purchased TMI-1 and Clinton. CAN’s second distinction (that earlier transferees’
financial competence was guaranteed by state regulation and ratepayer subsidies)
would essentially preclude most sales of nuclear power plants in the current
financial environment of deregulation, given that (as of December 1999) 60 of the
103 nuclear power plants operate in states that have, to some degree, restructured
their electric industries. As the Commission has previously stated:

[W]e cannot accede to NEP’s [petitioner’s] seeming view that Little Bay [the proposed
transferee] inherently cannot meet our financial qualification rules because its rates are not
regulated by a state utilities commission. This view runs counter to the premise underlying
the entire restructuring and economic deregulation of the electric utility industry, i.e., that the
marketplace will replace cost-of-service ratemaking. In our view, unregulated electricity rates
are not incompatible with maintaining sufficient financial resources to operate a nuclear power
reactor.

Seabrook, CLI-99-6, 49 NRC at 222.

Finally, CAN considers ‘‘the mere administrative formality of a [SJubpart M
license transfer process . . . ill equipped’’ to evaluate adequately the effects of
industry consolidation and limited liability companies, and therefore recommends
that the Commission suspend all license transfer proceedings involving AmerGen
“‘until. . . NRC has established the necessary criteria to make such evaluations.’’
See CAN’s Petition at 43-44. We see no immediate threats to public health and
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safety requiring such a drastic course of action.?” We reiterate that CAN has
provided us no sufficient basis to hold a hearing on the Vermont Yankee transfer.

6. Antitrust Implications

CAN Issue 6: *“NRC has not adequately examined the implications of AmerGen’s commitment
to establish a fleet of nuclear power stations in America and Canada in light of the serious
anti-trust implications of such a fleet in the hands of what is, essentially, a single company.
These implications include, but are not limited to: (a) regional energy dependence on a single
supplier, a matter potentially adverse to the national interest and national security, (b) health
and safety issues for workers and persons living in proximity to Vermont Yankee or any of
the facilities in the event that the single corporate holder is unable to maintain the necessary
capital flow for operations, maintenance, repairs, and/or decommissioning, and (c) foreign
domination of a corporation in control of a large portion of the U.S. nuclear electric generating
capacity.”” See CAN’s Petition at 45.

The Commission no longer conducts antitrust reviews of license transfer
applications. See Final Rule, ‘‘Antitrust Review Authority: Clarification,”” 65
Fed. Reg. 44,649 (July 19, 2000); Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), CLI-99-19, 49 NRC 441 (1999). See also p. 168,
supra. CAN disagrees with our ruling in Wolf Creek but has not convinced us
that either our detailed analysis or our conclusions in that decision are mistaken.
We note, too, that our decision in Wolf Creek and our subsequent rulemaking
preclude neither the Federal Trade Commission nor the Department of Justice
from conducting an antitrust review of the transfer.

7. Sufficiency of Parent Companies’ Various Financial Guarantees

CAN Issue 7: ‘‘AmerGen’s parent companies have . . . committed to put up only $110
million to assure their joint venture has sufficient revenues to safely operate its fleet of
reactors. The funds reasonably required to support an endeavor on the scale AmerGen intends
far exceeds that amount. Given that: (a) many of AmerGen’s reactors will be in varying
state[s] of operation and decommissioning, (b) Price[-]Anderson Act insurance does not cover
decommissioning, and (c) decommissioning costs are always uncertain at best, it is plain that
AmerGen’s generalized assurances are insufficient [to] permit license transfer.”” See CAN’s
Petition at 52.

20 Notably, as mentioned above, a fleet of three (and soon, four) operating plants (i.e., units) owned by AmerGen
and its family of companies is not out-of-the-ordinary when compared with the holdings of other nuclear utilities —
either currently or historically. For instance, Commonwealth Edison has, for quite some time, held an ownership
interest in 12.5 plants. Similarly, Entergy currently owns 5.9 plants (3.9 being long-term holdings), Duke 5.3 (all
long-term holdings), and PECO 4.7 plants (again, all long-term holdings).
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This issue seems straightforward enough: CAN believes that $110 million
is an insufficient cushion of operating and decommissioning funds.? We
see no reason for a hearing on this issue. The parent company guarantee
is supplemental information and not material to the financial qualifications
determination under 10 C.F.R. §50.33(f)(2).22 CAN has given us no reason to
doubt the Applicant’s assertion that AmerGen Vermont has satisfied our financial
qualification requirements for funding the operation and maintenance of the plant.
See Application at 20-24; SER at 3-9. For the reasons previously set forth in this
Order, CAN has also not demonstrated that a genuine issue for hearing exists
concerning a possible shortfall in AmerGen Vermont’s decommissioning funding
assurance under 10 C.F.R. § 50.75 warranting further inquiry.

Finally, nothing about Price-Anderson coverage changes as a result of
this license transfer. The same coverage will exist after license transfer as
exists today. Moreover, contrary to what CAN suggests, Price-Anderson
indemnification agreements continue in effect even after plants have ceased
permanent operation and are engaged in decommissioning. See 10 C.F.R. § 140.92
(NRC Indemnification Agreement, art. VII); 10 C.F.R. § 50.54(w). Thus, CAN’s
Price-Anderson argument is ill-conceived; it does not affect our previous finding
that CAN has failed to raise a genuine issue for hearing concerning the adequacy
of decommissioning funding.

Vermont Issue 1: ‘‘The funding arrangements described by the Joint Applicants are not
adequate because the $110 million pledge by AmerGen’s members is not sufficient to pay
the full costs of a 6-month outage at Vermont Yankee considering scenarios which might
reasonably occur.”” See Vermont’s Petition at 3-5.

In support of this issue, Vermont offers an affidavit from State Nuclear
Engineer William K. Sherman of the Vermont Department of Public Service. Mr.
Sherman’s argument can be distilled to the following:

(1) Section 50.33(f)(2) of the Commission’s regulations requires both 5-
year cost projections and a showing of sufficient revenue to meet those
expenses.

(2) Given the volatility of electricity prices, AmerGen Vermont has provided
no assurance that the operating revenue from Vermont Yankee would
provide an adequate source to meet that plant’s ongoing operational
expenses during an unanticipated 6-month outage.

21 Although the original amount of this Funding Agreement guarantee was $110 million, PECO and British Energy
later increased the amount to $200 million. See Letter to Samuel J. Collins, Director of NRC’s Office of Nuclear
Reactor Regulation, from Gerald R. Rainey, CEO of AmerGen, dated April 6, 2000 (and attachments).

22 See Opyster Creek, CLI-00-6, 51 NRC at 205. We have previously noted that we recognize that the NRC
Staff does include conditions requiring a parent company guarantee in the orders approving license transfers, as
additional assurance of financial qualifications, in cases like this one in which such a guarantee has been offered by
the Applicant. See id. at 205 n.8.

175



(3) Given that AmerGen Vermont may be required to pay some or all of
its revenue to its parent corporations, AmerGen Vermont has provided
no assurance that its net income will even be available to fund future
operational shortfalls.

(4) Simultaneous 6-month outages at multiple AmerGen reactors are a
reasonable possibility and not without precedent.

(5) Immediate decommissioning is not an alternative for insufficient funding.

(6) Consequently, AmerGen must be able to rely on the $110 million guarantee
in addition to its net revenue and available assets.

(7) However, $110 million is insufficient to cover the costs of a 6-month
outage at Vermont Yankee if the guaranteed funds were also apportioned
to another of the various facilities owned by AmerGen.?

(8) There is no guarantee that AmerGen Vermont’s parents will be liable for
more than the $110 million.

See Sherman Affidavit at 3-7, attached to Vermont’s Petition.

Vermont’s financial concerns are supported by the affidavit of an expert and
plainly fall within the scope of this proceeding — i.e., Vermont raises questions
about AmerGen Vermont’s compliance with the Commission rule on financial
qualifications to operate a nuclear power reactor. See 10 C.F.R. § 50.33(f)(2).
As we ruled in Oyster Creek, a license transfer applicant satisfies our financial
qualifications rule if it provides a cost-and-revenue projection for the first 5 years
of operation that predicts sufficient revenue to cover operating costs. See 51
NRC at 206-08. However, we have also held that where a petitioner raises a
genuine issue about the accuracy or plausibility of an applicant’s cost-and-revenue
projection, the petitioner is entitled to a hearing. See Seabrook, 49 NRC at 220-21.

Here, inconsistencies and unexplained assertions in Mr. Sherman’s affidavit
defeat Vermont’s claim that it has raised a genuine dispute of fact or law requiring
a hearing on financial qualifications. For example, in support of the claim that
AmerGen Vermont’s projected revenue would be insufficient to cover Vermont
Yankee’s expenses during a 6-month outage, Mr. Sherman provides market price
projections for Vermont Yankee’s electricity that indicate annual price changes
ranging from +1.9% to —8.5% and averaging about —3.75%.2* However, these
numbers reflect a reduction in market prices significantly milder than the 10%
decline he assumes when concluding that AmerGen Vermont’s own projected
net revenue will drop to the point where it earns almost no net profit. Compare

23 AmerGen currently owns the reactors at Three Mile Island 1, Clinton, and Oyster Creek.

24 See Exh. WKS-4. Mr. Sherman does not explain either his numbers’ meaning or derivation, and claims to
present these projections simply for the purpose of illustrating the volatility of market price forecasts — a conclusion
we do not doubt. See Sherman Affidavit at 3. We see no reason to hold a license transfer hearing to allow Vermont to
demonstrate the obvious proposition that electricity price forecasts are uncertain. A hearing would have been called
for only if Vermont, through Mr. Sherman or otherwise, reasonably had alleged that AmerGen Vermont’s cost and
revenue projections are implausible.
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Sherman Affidavit at 4 and Exh. WKS-3 with Exh. WKS-4. Moreover, his only
justification for this 10% figure is that it is ‘‘not an unreasonable possibility,”’
“‘considering the speculative nature of estimated market prices.”” See Sherman
Affidavit at 4. He further admits both that Vermont’s own estimated market
prices for electricity are higher than those projected by AmerGen Vermont (and
therefore higher than his own projections) and that electricity prices are currently
on the rise. See Sherman Affidavit at 4. Finally, even using Mr. Sherman’s
own estimates based on a 10% fall in market price, Vermont Yankee’s estimated
revenue would still be sufficient to cover its costs for the first 5 years. See Exh.
WKS-3. Mr. Sherman’s key assertions, in short, fail to show that a genuine
dispute exists with the Applicants.

Similarly, we find no support in Vermont’s filings for Mr. Sherman’s
assumption that the costs of outages at other plants would cause AmerGen
to consume its $110 (now $200) million supplemental fund, leaving the Vermont
Yankee facility underfunded. Vermont made no effort to show that the operating
revenue at those other plants could not cover some or all of the costs of such
an outage. Moreover, the Sherman affidavit addresses the original $110 million
supplemental fund only. Vermont has made no effort to supplement its pleadings
to claim inadequacy of what is now a $200 million commitment. Nor does
Vermont offer any reason to question AmerGen’s more general commitment to
provide ‘‘such funds [as] are necessary’’ to meet ongoing expenses or to maintain
safety. See note 26, infra, and accompanying text. As we have held, in any event,
absent a demonstrated shortfall in the revenue predictions required by 10 C.F.R.
§ 50.33(f), the adequacy of a corporate parent’s supplemental commitment is not
material to our license transfer decision. See Oyster Creek, CLI-00-6, 51 NRC at
205.

Vermont Issue 3: ‘‘The funding arrangements described by the Joint Applicants are not
adequate because the $110 million pledged by AmerGen’s members is not sufficient to pay the
full potential costs for which Vermont Yankee would be liable in the event of a severe nuclear
accident resulting in Price-Anderson liability.”” See Vermont’s Petition at 6-8.

Vermont alleges that AmerGen Vermont’s potential liability in case of a severe
nuclear accident would be $88 million.> Therefore, Vermont argues, the $110
million (now $200 million) guarantee, which is intended to cover all facilities of
AmerGen and AmerGen Vermont, would be insufficient to cover the potential
liability should severe accidents occur at all facilities potentially covered by this
guarantee (Vermont Yankee and the three other facilities currently owned by
AmerGen).

25 This amount is calculated by adding a 5% surcharge to the $83.9 million number specified in our regulations.
See 10 C.F.R. § 140.11(a)(4); Final Rule, ‘‘Adjustment of the Maximum Retrospective Deferred Premium,’” 63 Fed.
Reg. 39,015 (July 21, 1998).
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AmerGen Vermont counters that our regulations only require it to show that
it has sufficient cash equivalents (such as the parent company guarantee) to
cover the retroactive $10 million premium required by our regulations at 10
C.FR. §140.21(e)-(f). See Oyster Creek, CLI-00-6, 51 NRC at 206. We
agree. Vermont’s argument that the applicant must meet financial requirements in
addition to those imposed by our regulations constitutes an impermissible attack
on our regulations. Moreover, as explained earlier in this section, prior to issuance
of the amended license, AmerGen Vermont must obtain all regulatorily required
property damage insurance.

Finally, we reiterate that, although AmerGen’s $200 million reserve fund
provides significant assurance of sufficient operating and decommissioning
funds in the event of a problem, the fund is not required by our rules. It
therefore lies outside the bounds of our license transfer hearing process — which
focuses on whether AmerGen Vermont meets the required financial and technical
qualifications.

Vermont Issue 2: ‘‘The funding arrangements described by the Joint Applicants are not
sufficient because AmerGen’s Performance Guarantee for AmerGen Vermont creates a
funding gap between the end of operation and the beginning of decommissioning such that
sufficient funds would not be available to maintain the plant safely.”” See Vermont’s Petition
at 5-6.

Vermont here is concerned, not about the $200 million supplemental funding
guarantee addressed above, but rather about AmerGen’s guarantee to AmerGen
Vermont that ‘‘AmerGen Vermont will . . . have the right to continue to obtain
the funds necessary to assure the safe and orderly shutdown of [the Vermont
Yankee plant] and continue the safe maintenance of [the plant] until AmerGen
Vermont can certify to the NRC that the fuel has been permanently removed
from the reactor vessel.”” See Letter from Charles P. Lewis, Vice President,
AmerGen Energy Co., to AmerGen Vermont, dated Jan. 6, 2000, at 2, appended
as Attachment 8 to Application.

Vermont’s concerns are misplaced. In a later letter supplementing the January
6th guarantee, AmerGen explained that the language quoted above was ‘‘in no
way intended to limit AmerGen Vermont’s right to continue to obtain funds under
this agreement until such time as decommissioning is completed.”” AmerGen
then went on to state that:

it will provide funding to AmerGen Vermont, at any time that the Management Committee
of AmerGen Vermont determines that, in order to protect the public health and safety and/or
to comply with NRC requirements, such funds are necessary to meet the ongoing expenses at
[the plant] or such funds are necessary to safely maintain [the plant].
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This agreement shall . . . remain in effect and remain irrevocable until such time as
decommissioning is completed.?®

Consequently, Vermont’s ‘‘funding gap’’ claim fails to raise a genuine dispute
requiring a hearing under NRC rules. We therefore decline to admit this issue.

II. CONCLUSION

For the reasons set forth above, the Commission:

(1) denies CAN’s petition to intervene and request for hearing;

(2) denies Vermont’s petition to intervene and request for hearing;

(3) dismisses as moot CAN’s various requests for a stay of the instant
proceeding;

(4) denies CAN’s motion that any hearing be conducted under 10 C.F.R. Part
2, Subpart G; and

(5) terminates this adjudicatory proceeding.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 6th day of October 2000.

26 See Letter from Charles P. Lewis, Vice President, AmerGen Energy Co., to AmerGen Vermont, dated Feb. 17,
2000, at 2 (emphasis added), appended to Answer to Vermont’s Petition, dated March 6, 2000. Vermont filed no
reply to AmerGen Vermont’s Answer.
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Cite as 52 NRC 181 (2000) LBP-00-26

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Cole
Dr. Charles N. Kelber

In the Matter of Docket No. 50-423-LA-3
(ASLBP No. 00-771-01-LA)

(Facility Operating

License NPF-49)

NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Nuclear Power Station, Unit 3) October 26, 2000

In a proceeding subject to the hybrid hearing procedures of 10 C.F.R. Part
2, Subpart K, involving the proposed increase in capacity of the spent fuel pool
of the Millstone Nuclear Power Station, Unit 3, the Licensing Board issues a
Memorandum and Order that adopts a license condition, agreed to by all parties,
arising from one of the admitted contentions; denies a full evidentiary hearing on
the other two admitted contentions; and terminates the proceeding.

RULES OF PRACTICE: 10 C.F.R. PART 2, SUBPART K HYBRID
HEARING PROCEDURES

In a proceeding involving the proposed expansion in capacity of a reactor’s
spent fuel pool, use of the hybrid hearing procedures of 10 C.F.R. Part 2, Subpart
K, is mandatory when requested by any party. 10 C.F.R. § 2.1109(a).
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RULES OF PRACTICE: EX PARTE COMMUNICATIONS

When a licensing board tours a facility that is of concern in an adjudicatory
proceeding, there is no regulatory requirement for the tour to be transcribed. To
avoid any ex parte contacts between the Licensing Board and the Licensee, each
of the parties is invited to attend the tour. See Dairyland Power Cooperative (La
Crosse Boiling Water Reactor), LBP-80-2, 11 NRC 44, 50 (1980).

RULES OF PRACTICE: HEARING REQUIREMENT

There is a two-part test established in 10 C.F.R. §2.1115(b) for determining
whether, in a proceeding subject to the procedures of 10 C.F.R. Part 2, Subpart K,
a full evidentiary hearing is warranted on a given contention: (1) there must be
a genuine and substantial dispute of fact that can only be resolved with sufficient
accuracy by the introduction of evidence in an adjudicatory hearing; and (2)
the decision of the Commission is likely to depend in whole or in part on the
resolution of that dispute.

NUCLEAR WASTE POLICY ACT: WASTE DISPOSAL

Persons owning and operating civilian nuclear power reactors have the primary
responsibility for providing interim storage of spent nuclear fuel from such
reactors by maximizing, to the extent practical, the effective use of existing
storage facilities at the site of each civilian nuclear power reactor, and by adding
new onsite storage capacity in a timely manner where practical. 42 U.S.C.
§§ 10101, 10151 (1982).

LICENSING BOARD: SCOPE OF REVIEW (CONTENTIONS)

Except with respect to identifying the precise administrative controls proposed
to be utilized, as well as the existing administrative controls that would be
superseded, the litigable issue posed by intervenor that General Design Criterion
62 (GDC 62) precludes ongoing administrative controls essentially boils down to
a question of law. See Northeast Nuclear Energy Co. (Millstone Nuclear Power
Station, Unit 3), LBP-00-2, 51 NRC 25, 41 (2000).

RULES OF PRACTICE: EXPERT WITNESS

In a proceeding subject to 10 C.F.R. Part 2, Subpart K, the testimony of an
expert witness with experience and training having some bearing upon the subject
matter of the proceeding will not be stricken, even though not directly focused on
the precise technical question to be resolved. Although lack of precise training
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may adversely affect the weight to be accorded such testimony vis-a-vis that of
other witnesses, the testimony is nonetheless admissible.

REGULATIONS: INTERPRETATION (GDC 62)

The plain language of GDC 62 does not, by its terms, differentiate between the
types of administrative controls that intervenor finds permissible or objectionable;
nor does it bar the use of any type of administrative controls, either the one-time
controls that intervenor would permit or the ongoing administrative controls that
intervenor finds objectionable.

REGULATIONS: INTERPRETATION (GDC 62)

The “‘preference’’ in GDC 62 for ‘‘geometrically safe configurations’’ is only
a preference and does not appear to be a bar to using other additional means for
preventing criticality in spent fuel pools. GDC 62 does not bar the use of certain
types of administrative controls in complying with applicable regulatory standards
regarding criticality controls. See Carolina Power & Light Co. (Shearon Harris
Nuclear Power Plant), LBP-00-12, 51 NRC 247, 255-59 (2000).

RULES OF PRACTICE: COMMISSION GUIDANCE

Conformance with Regulatory Guides likely means that a licensee has
conformed with the applicable GDC. See Petition for Emergency and Remedial
Action, CLI-78-6, 7 NRC 400, 407 (1978).

TECHNICAL ISSUES DISCUSSED

The following technical issues are discussed: spent fuel pool criticality
calculations, administrative controls on spent fuel pool storage, and criticality
accidents.

APPEARANCES
David A. Repka, Esq., Donald P. Ferraro, Esq., Washington, D.C., and Lillian

M. Cuoco, Esq., Berlin, Connecticut, for Northeast Nuclear Energy
Company (NNECO), Licensee
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Nancy Burton, Esq., Redding Ridge, Connecticut, for the Connecticut Coalition
Against Millstone and the Long Island Coalition Against Millstone
(CCAM/CAM), Intervenors

Ann P. Hodgdon, Esq., Robert M. Weisman, Esq., Susan L. Uttal, Esq., and
Brooke D. Poole, Esq., for the Nuclear Regulatory Commission Staff

MEMORANDUM AND ORDER
(Adopting Agreed License Condition,
Denying Request for Evidentiary Hearing on Other Issues, and
Terminating Proceeding)

This proceeding pertains to the proposed increase in capacity of the spent fuel
pool (SFP) of the Millstone Nuclear Power Station, Unit 3 (Millstone-3), through
the use of additional high-density storage racks. At the request of Northeast
Nuclear Energy Co. (NNECO or Licensee), the proceeding is subject to the
hybrid hearing procedures of 10 C.F.R. Part 2, Subpart K (10 C.F.R. §§2.1101-
2.1117). Under those procedures, the Atomic Safety and Licensing Board on July
19-20, 2000, conducted an oral argument pursuant to 10 C.F.R. §2.1113 (Tr.
308-540), concerning the question of whether a full evidentiary hearing on any of
the issues in controversy is warranted.

Of the three contentions that we admitted (designated as Contentions 4, 5, and
6), one (number 5) was essentially settled by the parties, leading to a license
condition that we indicated at the oral argument we would approve (Tr. 337). We
do so here. Of the others, for reasons set forth below, we have determined that a
further evidentiary hearing is not warranted.

A. Background

On March 19, 1999, NNECO submitted a license amendment application
to NRC seeking to increase the capacity of the Millstone-3 SFP from 756
fuel assemblies to 1860 assemblies. A Notice of Opportunity for a Hearing
was published in the Federal Register of September 7, 1999.! In response, a
timely joint petition for leave to intervene was filed on October 6, 1999, by the
Connecticut Coalition Against Millstone (CCAM) and the Long Island Coalition
Against Millstone (CAM) (hereinafter collectively referred to as *“CCAM/CAM”’
or ‘“‘Intervenors’’). This Atomic Safety and Licensing Board was constituted on

164 Fed. Reg. 48,672-75 (1999).
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October 19, 1999, to preside over this proceeding.? Both NNECO and the NRC
Staff (Staff) opposed the petition for lack of standing of either Petitioner.3

By our Memorandum and Order (Intervention Petition), dated October 28,
1999 (unpublished), we noted that, as filed, the CCAM/CAM petition failed to
set forth adequately the Petitioners’ standing. But we also pointed out that the
NRC Rules of Practice afford a petitioner the right to amend its petition, without
prior approval of the Licensing Board, at any time prior to 15 days before the
first prehearing conference. 10 C.F.R. §2.714(a)(3). We permitted such an
amendment to be filed at the same time as proposed contentions were to be filed,
and we scheduled a prehearing conference that was held on December 13, 1999,
in New London, Connecticut.*

CCAM/CAM filed a Supplemental Petition on November 17, 1999, that
included the amendments to their statements of standing, together with eleven
proposed contentions. Both NNECO and the Staff concluded that CCAM had
demonstrated standing, that CAM had not successfully done so, and that none
of the eleven proposed contentions was admissible.> On February 9, 2000,
the Licensing Board issued its Prehearing Conference Order (Granting Request
for Hearing), LBP-00-2, 51 NRC 25, finding both CCAM and CAM to have
established their standing and three of their joint contentions (numbers 4, 5, and
6) to be admissible.® Each of the admitted contentions dealt with an aspect of SFP
criticality.

On February 22, 2000, NNECO, in accordance with 10 C.F.R. §2.1109(a),
invoked the hearing procedures of 10 C.F.R. Part 2, Subpart K, which are
mandatory for use in a proceeding of this type when requested by any party.
Those hearing procedures establish limits on discovery plus provide for written
summaries and affidavits leading to an oral argument with respect to whether an
evidentiary hearing is warranted on any contention. 10 C.F.R. §§2.1111,2.1113,
2.1115. On April 18, 2000, the Licensing Board conducted a telephone conference
call with the parties to establish schedules for the proceeding in accordance with
the Subpart K requirements. (A 90-day discovery period, as authorized under
Subpart K, had already commenced, pursuant to an approximately 90-day pre-
Subpart-K-designation discovery period prescribed in LBP-00-2, 51 NRC at 47.)
The schedules were memorialized by our Memorandum and Order (Schedules
for Proceeding), dated April 19, 2000, unpublished, which acknowledged that

2 See 64 Fed. Reg. 57,485-86 (Oct. 25, 1999).

3 [NNECO’s] Answer to Request for a Hearing and Petition to Intervene, dated Oct. 21, 1999; NRC Staff’s
Response to the Petition to Intervene filed by [CCAM] and [CAM], dated Oct. 26, 1999.

4 A Notice of Prehearing Conference was issued on November 2, 1999. See 64 Fed. Reg. 60,854 (Nov. 8, 1999).

5 [NNECO’s] Answer to Supplemental Petition to Intervene, dated November 30, 1999; NRC Staff’s Response to
Supplemental Petition to Intervene Filed by [CCAM/CAM)], dated December 7, 1999.

6Simu1taneously, on February 9, 2000, the Licensing Board issued a Notice of Hearing. See 65 Fed. Reg. 7573
(Feb. 15, 2000). Neither NNECO nor the Staff filed an appeal of LBP-00-2 pursuant to 10 C.F.R. § 2.714a.
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discovery was to be completed by May 30, 2000, that written summaries were to
be filed by June 30, 2000, and that oral argument would be conducted in the New
London, Connecticut area on July 19-20, 2000.”

On April 18, 2000, the same day as the above-referenced conference call,
NNECO advised the Licensing Board and parties that it was modifying its
proposed license amendment to incorporate a technical specification dealing with
the boron question that was the subject of Contention 5. The parties later reached
agreement that the technical specification would be incorporated into the proposal
at issue, leading to acknowledgment by the parties that the substantive concerns
advanced by CCAM/CAM in Contention 5 had been satisfied. (This is the
technical specification that the Licensing Board adopted, as referenced earlier in
this opinion.)

During discovery, NNECO and the Staff filed several motions for protective
orders to limit the matters on which they would have to respond. On May 9,
2000, NNECO filed a motion to bar the proposed deposition of Robert Griffin,
a chemistry manager at Millstone, on the primary ground that NNECO did
not intend to present Mr. Griffin as one of its witnesses. Taking into account
the CCAM/CAM response filed on May 10, 2000, the Licensing Board, by
Memorandum and Order dated May 10, 2000 (unpublished), denied the motion
for a protective order. We found that NNECO had not shown *‘good cause’’ for
barring the deposition in that Mr. Griffin might be able to provide information
relevant to Contention 5, if not also Contention 4.

On May 22, 2000, NNECO filed another Motion for Protective Order, on the
ground that certain discovery requests of CCAM/CAM were untimely, in that,
taking into account normally prescribed periods for responding to interrogatories
and motions for production of documents (including mailing time for first-class
mail), the discovery would extend beyond May 30, 2000, the date previously
set for the close of discovery. On May 25, 2000, the NRC Staff filed its own
Motion for Protective Order, based on similar reasoning. In a filing dated May 24,
2000, CCAM/CAM opposed these motions, on the ground that the discovery in
question had arisen out of evasive or incomplete information provided in response
to previous of their discovery requests, including a deposition of Michael C.
Jensen (a proposed NNECO witness) that CCAM/CAM took on May 11, 2000.
On May 26, 2000, the Licensing Board conducted a telephone conference call to
resolve these and other discovery questions.

As later memorialized in a Memorandum and Order (Discovery Rulings,
5/26/00 Telephone Conference), dated June 8, 2000 (unpublished), the Licensing

7 The prescribed discovery period was subsequently extended for the limited purpose of allowing NNECO time
to respond to certain interrogatories and requests for production of documents filed by CCAM/CAM on May 19,
2000. The June 30, 2000 date for filing CCAM/CAM’s written summaries was subsequently briefly extended to
accommodate certain technical problems (such as a computer lockup) encountered by the Intervenors.
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Board permitted certain discovery sought by all parties, notwithstanding the
extension of the discovery period in certain cases beyond the May 30 termination
of discovery, but it granted protective orders for certain other requested discovery.
The Board’s discovery rulings noted that, even though certain response times
were extended beyond May 30, the June 30 date for filing written summaries was
not being extended.® The Board’s intent was to assure that as complete a record
as possible was achieved on important questions bearing upon the resolution of
each of the contentions (but, in particular, Contention 4).

On June 8, 2000, the NRC Staff filed a motion to dismiss CCAM/CAM
Contention 4, on the ground that the Intervenors had not been responsive in
answering certain Staff discovery requests concerning that contention. (The
Intervenors had responded to the Staff discovery inquiries, but their response
was not what the Staff had expected.) The Licensing Board, after advising the
Licensee and Intervenors that they need not respond to the Staff motion, dismissed
that motion in a June 13, 2000 Memorandum and Order (Denying Staff’s Motion
to Dismiss CCAM/CAM Contention 4) (unpublished).

On June 30, 2000, NNECO and the Staff filed their written summaries and
affidavits, as provided by our earlier scheduling orders.” In those summaries,
they also responded to technical questions posed by the Licensing Board to the
parties on May 23, 2000. NNECQO’s written summary was founded upon the
affidavits of Mr. Joseph J. Parillo, a Senior Engineer in the Nuclear Analysis
Section at Millstone; Dr. Stanley E. Turner, the Senior Vice President and Chief
Nuclear Scientist at Holtec International; Mr. Michael C. Jensen, the Supervisor
of Operator Training for Millstone Unit 2; Mr. Robert G. McDonald, the primary
systems chemist for Millstone Units 2 and 3; and Mr. David W. Dodson, the
Supervisor—Millstone Unit 3 Licensing. The Staff’s written summary was founded
upon the affidavits of Dr. Anthony C. Attard, a reactor Physicist/Engineer in the
NRC Reactor Systems Branch; Dr. Laurence 1. Kopp, Senior Reactor Engineer
in the Reactor Systems Branch, Division of Safety Systems and Analysis, Office
of Nuclear Reactor Regulation (NRR); Mr. James C. Linville, Acting Director,
Division of Reactor Projects, NRC Region 1 (and, until recently, Acting Director
of the Millstone Project Directorate, Region 1); and Mr. Antone C. Cerne, Senior
Resident Inspector at Millstone-3.

80n May 12, 2000, the Licensing Board issued a Notice of Oral Argument and Opportunity for Oral Limited
Appearance Statements. (The Notice was published at 65 Fed. Reg. 31,617 (May 18, 2000).) The Notice provided
for oral argument on July 19-20, 2000, and for oral limited appearance statements on July 18, 2000, and July 20,
2000. A site tour for the Licensing Board and all parties was also scheduled for July 20, 2000.

K Summary of Facts, Data, and Arguments on which [NNECO] Proposes To Rely at the Subpart K Oral Argument,
dated June 30, 2000 [NNECO Written Summary]; NRC Staff Brief and Summary of Relevant Facts, Data and
Arguments upon Which the Staff Proposes to Rely at Oral Argument on Contentions 4, 5 and 6, dated June 30, 2000
[NRC Staff Written Summary].
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The Intervenors likewise responded to the Board’s questions on June 30,
2000, but filed motions to request extensions to file their written summaries
because of computer lockup and technical problems in getting a ‘declaration’’
from one of their expert witnesses. The Licensee offered no objection to the
extension because of computer lockup, as long as the Intervenors would certify
that, as a result of the extension, they had not revised their statements to take
account of the other parties’ filings. (At the oral argument, CCAM/CAM so
certified. Tr. 316-317.) CCAM/CAM filed their initial written summary on
July 3, 2000, but, by motion dated July 6, 2000, moved to file a Supplementary
Declaration (of David A. Lochbaum) and to conform their summary to reflect the
Declaration of Mr. Lochbaum. Both the Staff and NNECO opposed this July 6,
2000 motion by filings dated July 6, 2000, and July 7, 2000, respectively. In
addition, the NRC Staff on July 7, 2000, filed a motion to strike the CCAM/CAM
written summary. The Licensee on July 12, 2000, supported that motion. By
Memorandum and Order (Ruling on Various Motions and Procedure at Oral
Argument), dated July 14, 2000 (unpublished), the Licensing Board rejected all of
the NNECO and Staff motions and, in effect, permitted the extended filing dates
for CCAM/CAM. See Tr. 314-315."! The Board acknowledged the importance of
simultaneous filings, as contemplated by 10 C.F.R. Part 2, Subpart K, but also
emphasized the desirability of having as complete a record as possible. As filed,'?
the CCAM/CAM written summary was founded upon the declarations of Dr.
Gordon Thompson, Executive Director of the Institute for Resource and Security
Studies; and Mr. David A. Lochbaum, nuclear safety engineer with the Union
of Concerned Scientists, with responsibility for directing the UCS’s nuclear
safety program. (In accepting the CCAM/CAM filing, the Board also found
that the Staff position concerning whether the Intervenors’ written summaries
were sworn testimony, as required by Subpart K, to be legally untenable given
the Commission’s long-standing practice of treating filings under either oath or
affirmation as sworn statements and determining that Intervenors’ declarations
qualified under that practice.) The Board also prescribed certain procedures to be
followed at oral argument.

On July 17, 2000, two days prior to the oral argument, the NRC Staff filed
a ““Motion To File Affidavit of Antone Cerne Regarding Refueling Outage 6.”
The motion sought permission for the Staff to supplement its earlier filings with

lOResponse of the Intervenors, [CCAM/CAM], to Atomic Safety and Licensing Board Panel’s Questions per
Memorandum, May 23, 2000.

! Citations in this Memorandum and Order to the Intervenors’ written summary will be to the version filed on
July 6, 2000. Pages in that written summary were not numbered, but the Licensing Board has hand-numbered the
pages, beginning with the initial page and not the transmittal form, and will use those numbers in its citations.

12 Corrected Detailed Summary of Facts, Data and Arguments and Sworn Submission on Which [CCAM/CAM]
Intend to Rely at Oral Argument To Demonstrate the Existence of a Genuine and Substantial Dispute of Fact with
the Licensee Regarding the Proposed Expansion of the Spent Fuel Storage Capacity at [Millstone-3], dated July 6,
2000 [hereinafter, CCAM/CAM Written Summary].
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an additional affidavit of one of its affiants, Mr. Antone C. Cerne, concerning a
topic (refueling outage 6, or RFO6) that was dealt with by the Intervenors’ written
summary. The Staff claimed that it was surprised by the Intervenors’ reliance
in their presentation on the events of RFO6, inasmuch as the Intervenors had
not included such events in their prior responses to Staff discovery. The motion
was opposed by CCAM/CAM?" but supported by the Licensee.'* CCAM/CAM in
particular cited the simultaneous filing requirement of Subpart K but also noted
that CCAM/CAM had only obtained the underlying documents from NNECO at
a late date and that the Staff had neglected to send a representative to the NNECO
plant (as it had a right to do under previous Licensing Board discovery rulings)
at the time the logs were produced for the Intervenors. Taking into account its
previous lenience to the Intervenors with respect to filing dates, as well as the
desirability of having as complete a record as possible on the various incidents
relied on by the parties in their presentations, the Licensing Board granted the
Staff motion and permitted the record to be supplemented with Mr. Cerne’s
additional affidavit and the underlying documents relative to RFO6 (Tr. 328-329).

At the oral argument, we heard the parties’ presentations with respect to each
of the contentions, although, as indicated earlier, we truncated the presentations
with respect to Contention 5 in view of the parties’ agreement on a technical
specification that would resolve that contention. Following the oral argument, the
Licensing Board and parties’ representatives took a site tour of the Millstone Unit
3 SFP.15

We turn now to a discussion of each of the contentions before us, to determine
whether any of them warrants a further evidentiary hearing.

B. Contention 4

CCAM/CAM Contention 4, as admitted in LBP-00-2, 51 NRC at 32-34, reads
as follows:

13 [CCAM/CAM’s] Objection to NRC Staff’s Motion To File Affidavit of Antone Cerne Regarding Refueling
Outage 6, dated July 18, 2000.

14Ty, 317-319 (CCAM/CAM); Tr. 319-321 (NNECO).

15 At the conclusion of the oral argument on July 20, 2000, CCAM/CAM moved that the forthcoming site tour be
transcribed. The Licensing Board denied that motion (Tr. 539). There is no regulatory requirement that a tour of
this type be transcribed. When a Licensing Board tours a facility that is of concern in an adjudicatory proceeding,
each of the parties is invited to attend, to avoid any ex parte contacts between the Licensing Board and the Licensee.
See Dairyland Power Cooperative (La Crosse Boiling Water Reactor), LBP-80-2, 11 NRC 44, 50 (1980). Here, a
representative of CCAM/CAM accompanied the Licensing Board for the duration of the tour, in order to ensure
that adequate opportunity was present for the Intervenors to be aware of any communication that occurred between
Board members and representatives of the Licensee. Sufficient precautions were thus taken to ensure that ex parte
contacts did not occur, without the additional logistical problems that would have arisen if the court reporter, with
his transcribing equipment, were to have accompanied the parties on the tour.
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“‘Undue and Unnecessary Risk to Worker and Public Health and Safety.”

The new set of administrative controls trades reliance on physical protection for administrative
controls to an extent that poses an undue and unnecessary risk of a criticality accident,
particularly due to the fact that the licensee has a history of not being able to adhere to
administrative controls with respect, inter alia, to spent fuel pool configuration.

This contention asserts that NNECO’s proposed reliance on administrative
controls to assure proper fuel rod placement (in terms of age of the fuel and
burnup considerations) will potentially lead to a criticality accident, in view of the
past history of the Licensee of failing to adhere to — indeed, ignoring — various
administrative controls concerning the SFP configuration.

As a genesis for this claim, we note that among the reasons leading to
the voluntary shutdown of Millstone Unit 3 (following its being placed on the
Commission’s ‘“Watch List’” because of numerous regulatory violations) from
1996 to 1998 was NNECO’s past failure to adhere to technical specifications
concerning, inter alia, placement of fuel in the SFP'® and, indeed, NNECO’s
inadequate corrective measures and, in some cases, its attempts to cover up similar
failures.!” CCAM/CAM claim in essence that the failures must be attributable to
the inability and/or unwillingness of NNECO to carry out complex administrative
controls that, in CCAM/CAM’s view, are proposed to become more complex as
the capacity of the SFP to hold fuel rods is increased. Not only does CCAM/CAM
deem such controls (indeed any ongoing controls) to be legally impermissible (see
discussion under Contention 6) but, in this contention, they attempt to demonstrate
that NNECO is incapable of successfully administering such controls, leading
necessarily (in their view) to the likelihood of a potential criticality accident.

At the outset, we must define what a criticality accident is. CCAM/CAM
define “‘criticality accident’ as ‘‘a criticality accident or a violation of criticality
limits.”’'® Criticality will not be reached until the k. of the SFP" is at least
1.0. A regulatory goal (not a regulation) is to keep the k. at 0.95 or lower.
Notwithstanding CCAM/CAM’s claim, there is no ‘‘accident’” when the kg

16 See Staff Exh. 12, Plant Information Report No. 3-94-079 (Jan. 14, 1991); Staff Exh. 13, Adverse Condition
Report #710 (Apr. 27, 1995). Both errors were identified during the spent fuel process and corrected before any
assemblies were physically stored in an incorrect location. See also First Cerne Affidavit 6.

17 See Notice of Violation and Proposed Imposition of Civil Penalties ((NNECO], Millstone Station Units 1, 2,
and 3) (Dec. 10, 1997) (NRC Staff Exh. 11), which identifies alleged violations relating to inadequate engineering,
inadequate corrective actions, failure to comply with technical specifications, and failure in implementing aspects of
the quality assurance program; see also United States v. Northeast Nuclear and Northeast Utilities, No. 3-99-CR-211
(D. Conn. Sept. 29, 1999) (judgment ordering Northeast Utilities and subsidiary NNECO to pay penalties for nuclear
safety and environmental law violations relating to false statements made to the NRC regarding the qualifications of
reactor operator candidates and the deliberate alteration of wastewater discharge readings).

18 CCAM/CAM Written Summary at 32 n.41 (emphasis supplied).

19 The measure of criticality is the estimated ratio of neutron production to neutron absorption and leakage, or k .
See 10 C.F.R. § 50.68(b)(2). See also Kopp/Attard Affidavit J9.
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exceeds 0.95 but is less than criticality of 1.0. Further, the widely accepted double
contingency principle provides that:

At all locations in the LWR spent fuel storage facility where spent fuel is handled or stored, the
nuclear criticality safety analysis should demonstrate that criticality could not occur without at
least two, unlikely, independent, and concurrent failures or operating limit violations.?

Finally, as a historical fact, no criticality accident resulting from improper
use of administrative controls in an SFP has ever occurred. Indeed, there has
never been, to any party’s knowledge, a criticality accident in an SFP.?! It is the
potential for such an accident that underlies the Intervenors’ contention. We turn
here to this claim.

1. CCAM/CAM Position

In support of their claim that the proposed license amendment would
significantly increase the probability of a criticality ‘‘accident’” — defined by
CCAM/CAM (although, as indicated above, improperly so) as a situation where
the regulatory goal of k_. of 0.95 is exceeded, CCAM/CAM identify five factors

eff
that they claim would increase the probability of a criticality accident:??

First, the amendment would lead to increased complexity of the administrative controls upon
which NNECO will rely to prevent a criticality accident. Second, failure of administrative
controls can lead to a criticality accident, and a failure of this type is more likely if administrative
controls are more complex. Third, criticality calculations can contain errors, and reliance on
administrative controls of increased complexity will increase the potential that such errors will
lead to a criticality accident. Fourth, experience shows that administrative controls on fuel
positioning are likely to fail, and failure is more likely if these administrative controls are more
complex. Fifth, there is a significant probability that the concentration of soluble boron in the
pool water will be insufficient to prevent a criticality accident at the time of or subsequent to a
fuel mispositioning event.

As an additional factor, CCAM/CAM further stress the existence of ongoing, as
well as historical, maintenance problems at the facility.

Additionally, in support of their claim, the Intervenors first assert that the
administrative controls under the license amendment would be more complex
than previously, on the basis both of (1) the number of parameters considered —
from enrichment and burnup at present to enrichment, burnup, and decay time
under the proposed amendment — and (2) the increased number of fuel rods

20 g§ee NNECO Written Summary at 23; CCAM/CAM Written Summary, Appendix A. Neither the Intervenors
nor the Staff was willing to define what they mean by the term *‘likely’” or ‘‘unlikely’’ (Tr. 365-367, 442).

2y, 361; see Los Alamos National Laboratory, United States Dept. of Energy, Report # LA 13638, A Review of
Criticality Accidents (2000 Rev.) at 64.

22 CCAM/CAM Written Summary at 32.
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proposed to be stored. Next, CCAM/CAM refer to a set of mispositioning events
at the SFPs of a number of U.S. nuclear power plants.?® In addition, they cite
the January 21, 1987 violation at Oyster Creek Unit 1: Licensee Event Report
219/87-006-00 (Feb. 24, 1987) (CCAM/CAM Exh. 22).2

In support of the proposition that criticality calculations can contain errors,
CCAM/CAM cite Licensee Event Reports from two reactors, together with an
NRC Information Notice.?

The proposition that boron dilution can occur is not tied to the amendment, but
is pertinent because the Licensee relies on soluble boron in the water to conform
to regulatory limits in the case of a design-basis accident. NNECO Exh. 1, Tables
4.2.7 and 4.2.8. CCAM/CAM cite a boron dilution event at McGuire Unit 1, July
11,1994,% as well as a number of other events that demonstrate that errors have
occurred at a number of plants while handling fuel.?’

Additionally, the Intervenors cite specific entries in the Reactor Engineering
logs at Millstone Unit 3 during Refueling Outage 6 (RFO6) as a demonstration of
both a continued weakness in maintenance at Millstone Unit 3 and an example of
the failure of administrative controls. Finally, the Intervenors cite a Memorandum
(CCAM/CAM Exh. 12) from J. F. Beaupre, NNECO Unit 3 Technical Support
Engineering, regarding the performance of the equipment during RFO6, in which
the equipment performance is said to show an adverse trend in maintenance of
fuel handling equipment.

2. NNECO and Staff Positions

NNECO and the Staff take similar positions, concluding that the proposed
use of administrative controls is consistent with current industry practices and
regulatory norms — in particular, the double contingency principle cited above

23 Byron Station: May 28, 1996 (Licensee Event Report 454/96-008-00 (June 25, 1996)) (CCAM/CAM Exh. 19);
Farley Unit 1: March 23, 2000 (Licensee Event Report 348/2000-004-00 (Apr. 20, 2000) (CCAM/CAM Exh. 20);
McGuire Unit 1: October 24, 1991 (Licensee Event Report 369/91-016-00 (Nov. 25, 1991) (CCAM/CAM Exh. 21).
Fuel handling errors at Millstone (CCAM/CAM Exh. 23) are described in the disclosures of NNECO in response to
the Intervenors’ First Set of Interrogatories dated March 21, 2000 (request for ‘‘all instances of error at Millstone in
managing, moving, placing, or tracking fresh or spent fuel at Millstone’”).

24 This event is not, however, a fuel mispositioning event; fresh fuel assemblies were placed where they were
supposed to be pending refueling, but the Technical Specification governing the enrichment permitted in the rack
had not been amended to account for the increased enrichment of the new fuel.

25 McGuire Units 1 and 2: March 2, 2000 (Licensee Event Report 369/0003 (Mar. 30, 2000)) (CCAM/CAM Exh.
16); Millstone Unit 2: February 14, 1992 (Licensee Event Report 336/92-003-01 (June 25, 1992)) (CCAM/CAM
Exh. 17); Millstone Unit 2: April 22, 1992 (NRC Information Notice 92-21, Supplement 1, Spent Fuel Pool
Reactivity Calculations) (CCAM/CAM Exh. 18).

261 jcensee Event Report 369/94-005-00 (Aug. 10,1994) (CCAM/CAM Exh. B-11).

27 See CCAM/CAM Written Summary, Appendix B.
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— and is based on a defense-in-depth approach.?® The Staff points to a long
history of the use of administrative controls like those proposed by NNECO,*
and that administrative controls of various types are currently used throughout the
Millstone-3 plant to assure safe operation. The Staff explicitly points to the quality
assurance/quality control provisions of 10 C.F.R. Part 50, App. B.** The Staff also
observes that both the American National Standards Institute (ANSI) Standard
ANSI/ANS 8.1 (section 4.2.1, in particular®') and 10 C.F.R. § 50.68 allow the use
of administrative controls to prevent criticality in fuel handling and storage,*? that
the NRC endorsed ANSI/ANS 8.1, 1983, in Revision 2 to Regulatory Guide 3.4,%
and that nothing in the governing regulations distinguishes between one-time and
ongoing administrative controls.

Further, NNECO claims that the proven fuel handling procedures, as well as the
practical implications of the proposed physical layout for the Unit 3 SFP, provide
ample controls to ensure that fuel assemblies will be placed in appropriate regions
in the SFP. NNECO further claims that the potential for boron dilution in the
SFP has been addressed so that a dilution event is extremely unlikely at Millstone
Unit 3; that criticality analyses show a substantial margin of safety; and that the
Millstone recovery initiative has progressed to the point that past performance
deficiencies have no bearing on the current ability of NNECO successfully to
carry out administrative controls as required by the amendment at issue.

As set forth in the affidavits of Joseph J. Parillo and Michael C. Jensen,*
NNECO argues that the proposed Unit 3 storage racks and regional storage
system do not add significant complexity to the spent fuel storage system. The
Staff observes that the proposed administrative controls only serve to augment the
current procedures to the extent necessary to accommodate the fifteen new storage

28 NNECO Written Summary at 15, 17; Turner Affidavit Jf42-49. NNECO further asserts that its proposal is
consistent with the intent of the Nuclear Waste Policy Act NWPA), 42 U.S.C. § 10101 (1982), particularly § 131(a),
42 U.S.C. § 10151, where Congress finds that ‘‘the persons owning and operating civilian nuclear power reactors
have the primary responsibility for providing interim storage of spent nuclear fuel from such reactors by maximizing,
to the extent practical, the effective use of existing storage facilities at the site of each civilian nuclear power reactor,
and by adding new onsite storage capacity in a timely manner where practical. . . .’ In our opinion, this position
of NNECO primarily reflects its motivation for expanding the capacity of its SFP and has no bearing on the question
before us, NNECO’s ability to implement administrative controls safely.

Licensees have used administrative controls in essentially all burnup-dependent storage pools since the early
1980s. Kopp/Attard Affidavit [ 13.

30First Cerne Affidavit q8.

31 Section 4.2.1 of ANSI standard ANSI/ANS 8.1 states that criticality safety may be achieved by controlling one
or more parameters of a system within subcritical limits and that control may be exercised administratively through
procedures.

2 According to the Staff, 10 C.F.R. §50.68 allows the use of administrative controls to prevent inadvertent
criticality in fuel handling and storage. Specifically, 10 C.F.R. § 50.68(b)(1) allows a licensee to rely upon plant
procedures to ‘‘prohibit the handling and storage at any one time of more fuel assemblies than have been determined
to be safely subcritical under the most adverse moderation conditions feasible by unborated water.”’

33 Kopp/Attard Affidavit | 13; Reg. Guide 3.4 (March 1986); Staff Exh. 48.

34 parillo Affidavit 4 6; Jensen Affidavit 1.
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racks and changes in the regions.? As set forth by NNECO, the net effect will be to
add two new burnup versus enrichment curves via Technical Specifications (TS)
3.9.3 and 3.9.4, in addition to the existing TS 3.9.1. Administrative procedures
in place to comply with TS 3.91 will be replicated for TS 3.9.3 and 3.9.4.36 Fuel
assemblies (125 in number) currently stored in the SFP are qualified to be stored
in either of the new regions 1 or 2 of the proposed configuration. Consequently,
upon initial reconfiguration of the SFP, all the fuel assemblies will be in the
correct locations. Subsequent storage will utilize the same procedures as used
with the initial 125 assemblies.?’

Most significantly, the raw statistic of the frequency to date of fuel
misplacements at the Millstone Units 2 and 3 SFPs is estimated by NNECO
as 1 in 3000 (1/3000) moves.’® According to the Staff, there have been no
reportable instances of fuel misplacements at Millstone Unit 3.

With respect to the potential for boron dilution, on which CCAM/CAM rely
to some extent, NNECO claims, through the affidavit of Robert G. McDonald,
that there has never been a boron dilution event at Millstone station ({ 7); that the
determination of boron concentration in the revised TS surveillance procedure
will be no more complex or burdensome [than the current one] as a result of
the proposed license amendment request (9, 11-16). Amendment 158 to the
Unit 3 Technical Specifications on April 9, 1998, revised the Unit 3 SFP boron
concentration surveillance frequency to every 72 hours whenever fuel assemblies
are in the SFP; since that time, the largest observed change in boron concentration
was a decrease of 49 parts per million (ppm) from December 1, 1999, to Decem-
ber 3, from a level of 2850 ppm. The change was attributed to evaporative makeup
and normal sample accuracy (] 10). Additionally, Mr. Parillo points out that it
would take 500,000 gallons of unborated water to dilute the water in the SFP to
800 ppm boron from its normal level of 2600 ppm.*® Further, overhead piping in
the Millstone-3 SFP building does not go over the pool (Tr. 408), thus reducing
the potential for a boron-dilution event.

Dr. Stanley Turner illustrates the degree of margin against exceeding criticality
limits via a series of beyond-design-basis criticality analyses, summarized in
Tables 1-3 of his affidavit.*’ These tables were generated using computer codes
that have been extensively reviewed in peer-reviewed technical literature and
which have been benchmarked against well-documented critical experiments.
These results can be summarized as follows:

35 Staff Written Summary at 37-38.

36 parillo Affidavit 99 6-18; Jensen Affidavit qq 12-35.
37 Jensen Affidavit 99 14-15.

38 parillo Affidavit [41.

P q25.

40 Tuner Affidavit at 26-28.
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For region 1, the regulatory limit of k.. <0.95 is exceeded only for the case of
the entire rack filled with fresh fuel of 5% enrichment, accompanied by the loss
of all soluble boron. The predicted kg in that case is 0.9728.

For region 2, the worst case occurs in the hypothetical event of the region
being completely filled with fresh fuel of 5% enrichment, with the simultaneous
loss of soluble boron to a level of 2000 ppm. In that case the & . = 0.9842.

In region 3, where there is no credit taken for fixed poison, there are a number
of interesting beyond-design-basis events. If the region were entirely filled with
fresh, 5% enriched fuel, the boron concentration would have to be about 1320
ppm to prevent criticality. (The &, is 0.9811 in this case.) Another configuration
is that of eight fresh assemblies loaded into an otherwise empty rack; in that case
the k. = 0.9752. Finally, the case of a single misplaced assembly composed of
fresh fuel in a rack filled otherwise with spent fuel leads to k,, = 0.9707 if all
soluble boron were lost at the same time. Additionally, if both trains of SFP
cooling were lost, the temperature of the pool could rise to the point (150°F) at
which criticality would be achieved. (If as little as 30 ppm boron were available,
this would not occur.)

In conjunction with these analyses, Dr. Turner notes that ‘‘[t]o the best of my
knowledge, there have never been any incidents involving the mislocation of a
fresh unburned assembly of high enrichment.”’#!

The progress of the Millstone recovery initiative is addressed by NNECO in the
affidavit of David W. Dodson, who, in discussing the shutdown of all Millstone
plants in 1996 and the subsequent recovery and restart proceedings, states:

Over a recovery period of more than two years, NNECO rebuilt its nuclear organization
and programs with an emphasis on developing an improved safety culture, responding in a
timely and constructive manner to adverse conditions and employee concerns, verifying and
validating the design basis, and establishing program controls that would ensure compliance
with NRC requirements into the future.*?

The details of the processes of recovery are described in ] 10-17, and the post-
restart performance in q 18-20. On this basis, Mr. Dodson finds the Intervenors’
fundamental premise that NNECO will not comply with administrative controls
related to fuel handling and boron concentration ‘‘incomprehensible.”’4

The Staff likewise addresses the past violations and subsequent recovery
initiative, finding that the December 1997 Notice of Violation ‘‘does not reference
any spent fuel pool violations at Millstone Unit 3.”” First Cerne Affidavit 6.
The two incidents reported in 1994 and 1995 regarding errors in spent fuel pool
movement were identified and corrected before any assemblies were stored in

4114, q66.
42 Dodson Affidavit 9.
Bdq21.
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an incorrect location (id.). With respect to a wider range of problems, the Staff
states that ‘‘[p]rocedure quality and adherence had been a chronic problem since
the early 1990s (Linville Affidavit J 11). Following the shutdown and execution
of the Restart Assessment Plan, NRC inspections found substantial improvement
in procedure quality and adherence, and that the procedures were acceptable
for restart (id. 9 12-13). Following restart in June 1998, oversight of the plant
continued, with a conclusion in April 1999 that the plant had not yet demonstrated
sustained, successful plant performance. Thus, Unit 3 was placed in the status of
a regional-focus plant (id. | 14). Continued improved plant performance led the
Commission to close the order requiring third-party oversight on March 11, 1999
(id. I 17). The plant was returned to normal oversight in May 2000, following
demonstration of sustained, successful plant performance (id.  18). As part of
the plant surveillance during RFO6, NRC inspectors noted the problems with the
refueling machinery in Inspection Report 50-423/99-06 dated July 9, 1999. An
excerpt from that report, referring to problems encountered with the refueling
machinery, states:

‘We understand that your staff is developing longer-term corrective actions to reinforce station
management’s configuration expectations and ensure that such events are not repetitive and
do not result in more severe consequences.**

The Staff further observes that the refueling machinery maintenance problems
detected during RFO6 (and referenced by CCAM/CAM) will be repaired (or
machinery replaced) prior to RFO7: “‘the licensee [NNECO] is currently
proceeding with corrective action plans to replace both the Unit 3 fuel transfer
system and SIGMA refueling machine prior to the start of the next refueling
outage, scheduled for 2001.’%

The Staff also states that nothing in the applicable regulations makes a
distinction between one-time and ongoing administrative controls. Because
human action is necessary to move fuel between the reactor and the storage
facility, it is inescapable that administrative controls on fuel movement be used to
ensure that the physical measures for preventing criticality are properly employed.
To date, there have been no reported instances of criticality in an SFP in the
United States.*

Finally, the Staff points out that the administrative controls currently in place
at Millstone-3 include TS 3.9.13, Figure 3.9-1 (NNECO Exh. 1, Attach. 1),
the Millstone Nuclear Power Station Surveillance Procedure SP 3866, Rev. 3,
“‘Spent Fuel Pool Boron Concentration, Nov. 8, 1996 (Staff Exh. 18); and

44 Second Cerne Affidavit § 10; see also NRC Staff Exh. 11.
43 Second Cerne Affidavit qi12.
46 Kopp/Attard Affidavit 7 15, 40.
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Millstone Nuclear Power Station Surveillance Procedure SP 31022, Rev. 4,
“‘Spent Fuel Pool Criticality Requirements,”” Apr. 20, 1997 (Staff Exh. 19).
According to the Staff, they are similar to those proposed in the amendment.
These administrative controls have not resulted in any reportable instances of fuel
assembly misplacements at Millstone Unit 3.4

4. Licensing Board Conclusions on Contention 4

There is a two-part test established in 10 C.F.R. §2.1115(b) for determining
whether a full evidentiary hearing is warranted on a given contention:

(1) There must be a genuine and substantial dispute of fact which can only
be resolved with sufficient accuracy by the introduction of evidence in an
adjudicatory hearing; and,

(2) The decision of the Commission is likely to depend in whole or in part on
the resolution of that dispute.

After an exhaustive review of the entire record on this contention, we conclude
that Contention 4 fails the first test; hence we do not need to reach the second.
We do not wish, however, to denigrate the importance, in terms of licensing, of
the substantive questions raised by this contention.

At the heart of the matter is whether the revision of Millstone Unit 3’s Technical
Specifications to include Figures 3.9-1, 3.9-3, and 3.9-4, detailing the limits on
fuel placement, are so complex as to make fuel misplacement likely. Although
expert testimony on the human factors involved in implementing the revised TS
might be helpful, the parties’ arguments present no issue of fact to be resolved.

a. Fuel Misplacements

Intervenors’ claim that fuel misplacements do indeed occur is not disputed.
However, close examination of the LERs cited by CCAM/CAM indicates that
the regulatory limit on reactivity of 0.95 was not breached in either the Byron
(CCAM/CAM Exh. 19), the Farley (CCAM/CAM Exh. 20), or the McGuire
(CCAM/CAM Exh. 21) events.

In the Byron event, the three fuel elements of burnup 32,648, 32,638, and
32,728 Megawatt-days per tonne (MWd/t) were loaded in regions where the mini-
mum burnups were 32,651,32,651, and 32,771 MWd/t, respectively.*® Because the

T1a.q16.
48 Actually, only the first three digits are significant; the other figures represent bookkeeping carry-over.
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burnup was essentially the same (within 0.1%) of the fuel rods already stored in
the same regions, the reactivity limit of 0.95 was not challenged.®

At Farley, three fuel elements were found to be misplaced. No details are
given and the safety analysis simply states that the reactivity limit of 0.95 was not
exceeded inasmuch as the boron concentration in the SFP was 2000 ppm.

At McGuire Unit One, on October 24, 1991, eleven fuel elements were found
not to have been placed in a pattern allowing a vacant row between normal storage
locations and a ‘‘checkerboarded’’ region. Using a Monte Carlo analysis, the
plant staff found that the criticality limit of 0.95 was not exceeded, even without
taking credit for the 2000 ppm boron in the SFP.

Another McGuire Unit One event, on August 10, 1994 (see CCAM/CAM
Written Summary, Appendix B at B-23; CCAM/CAM Exh. B-11) invoked the
inadvertent transfer of unborated water from the fuel transfer canal to the SFP.
The event took place over 2 days, involving about 28,000 gallons of unborated
water and resulted in lowering the boron concentration in the SFP from 2105 ppm
to 1957 ppm. No criticality limits were exceeded, but the Technical Specification
limit of 2000 ppm was violated.

The Intervenors also referred to the Oyster Creek event of January 21, 1987,
in which fresh fuel of 3.19% was loaded into fresh fuel positions in the SFP.
The array had only been qualified for fuel of 3.01% enrichment. This event was
not a misplacement, because the fuel was where it was supposed to be. In any
event, analysis showed that the criticality limit of 0.95 was not exceeded. (Indeed,
because of the different configuration of the more highly enriched fuel, the array
reactivity probably decreased.)

Finally, the April 26, 1994 incident at this reactor, Millstone Unit 3, involved
an aborted attempt to load a fuel assembly into location N-7 instead of N-6, and
did not involve loading an assembly into a region for which it was not qualified
(Tr. 349), inasmuch as the two locations are in the same region. Further, whatever
its significance, this event occurred prior to the 1996-1998 shutdown and restart
of this reactor and thus does not necessarily reflect on the Licensee’s current
capability for carrying out administrative controls properly.

Taking into account the relatively large number (more than fifty) of SFPs in
the United States with administrative controls to provide for burnup credit, these
errors are commensurate with the conservatively estimated error rate for Millstone
of 1 per 3000 moves.®

49 One can estimate the change in reactivity from the approximate expression 8k/k =1/4 dm/m where m is the mass
of uranium. This approximate relationship is valid for typical LWR lattices. This yields an estimated change in
reactivity of less than 0.00025; since there were other fuel assemblies loaded with more than the minimum required
burnup, this estimate is a very conservative upper limit. See C.N. Kelber & R. Avery, ‘‘Physics Analysis of Proposals
for EBWR Core 2,”” ANL 6306 (1963).

S0parillo Affidavit 41.
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b. Boron Dilution

Because the Farley event report relies on the boron concentration for the
assertion that the reactivity limit of 0.95 was not exceeded, it is appropriate
to consider the so-called boron-dilution (or boron-loss) event described by the
Intervenors. The event happened at Millstone Unit 2: as described by counsel for
NNECO, ‘‘that incident involved basically a two inch drop in the level and it was
identified by a plant equipment operator even before the alarm level was reached’’
(Tr. 409). The Staff stated that it lasted 18 minutes (Tr. 438). Approximately
2370 gallons of borated water were transferred. The boron concentration was not
reduced. This event patently does not qualify as a boron dilution event. Not only
was the boron concentration not changed, but the plant safety systems worked as
intended — the drop in water level was detected even before the alarm level was
reached (Tr. 439).

¢. Errors in Criticality Calculations

We turn now to the issue of errors in criticality calculations. Because
the Intervenors specifically do not allege any errors in NNECO’s criticality
calculations (Tr. 348), this matter is tangential to the contention. In the older
case at Millstone Unit 2, there was a calculational error that was a mistake in
calculating the effective epithermal capture cross-section of boron. The error was
not in any way related to the use of complex administrative controls, or taking
credit for burnup.

The error at McGuire Units 1 and 2 on March 2, 2000, was related to accounting
properly for the axial distribution of burnup. Initially, the licensee at McGuire
used methods similar to those routinely used by the NRC Staff to perform
criticality calculations, but neglected to correct these for the axial variation of
burnup. The Staff (Kopp/Attard Affidavit at 19) claims to provide a correction to
two-dimensional calculations to account for axial variation of burnup. Apparently
this was not done during the initial NRC Staff review of McGuire. There was no
case of exceeding the k_ limit of 0.95. A reanalysis of hypothetical misloading
accidents showed that the minimum boron concentration set in the Technical
Specification should be changed to 460 ppm and 550 ppm for regions 1 and 2
of the SFP. Since the normal boron concentration is 2475 ppm, there was no
appreciable change in the margin of safety.

d. Maintenance Problems

It is common knowledge that the Millstone plant has been plagued by many
problems, including maintenance problems. The Affidavit of James C. Linville
of the NRC Staff summarizes the history of this plant and details the efforts of
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the NRC and NNECO to resolve these problems. On May 25, 2000, the NRC
Staff testified to the Commission that ‘‘[v]ery good operational performance has
been noted by the NRC over the past year at Millstone 3, . . . but the NRC will
continue to follow Licensee and third party activities. . . .”’3!

With respect to the particular matters cited by the Intervenors with regard to
RFO6, Mr. Cerne’s Second Affidavit, ] 12, states that ‘‘[t]he licensee is currently
proceeding with corrective action plans to replace both the Unit 3 fuel transfer
system and SIGMA refueling machine prior to the start of the next refueling
outage, scheduled for 2001.”’

Misoperation of the fuel transfer system imposes an economic penalty on
NNECO; it does not affect the actual location of the fuel in the SFP. Hence, there
is an economic incentive for NNECO to make the proposed repairs, and no safety
significance if they do not.

e. Summary

We find that NNECO has demonstrated that it can adhere to administrative
controls, with adequate safety margin and defense-in-depth, without posing an
undue or unnecessary risk to plant workers or the public. The conservatively
estimated error rate of fuel assembly misplacement of 1 in 3000 moves (or once
every 9 years) is not high enough to characterize such an event as likely. Safety
margins are maintained by the regulatory requirement that rack reactivity be
less than 0.95, while the use of soluble boron adds defense-in-depth against an
accidental criticality. Criticality calculations have used conservative assumptions,
thereby introducing additional margin. We find, therefore, that, relative to
Contention 4, there is no genuine and substantial dispute of fact or law that can
only be resolved with sufficient accuracy by the introduction of evidence in an
evidentiary hearing. As such, based on the record before us, we dispose of this
contention as being resolved in favor of NNECO.

C. Contention 5

CCAM/CAM Contention 5, as admitted in LBP-00-2, 51 NRC at 34, reads as
follows:

Significant Increase in Probability of Criticality Accident.

This contention, when admitted, was premised on a then-proposed technical-
specification (TS) amendment that would have required surveillance of SFP

S1Linville Affidavit g 18.
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boron concentration only during times of fuel movement within the SFP. The TS
specification, prior to amendment, required that soluble boron be maintained in
the SFP at any time irradiated fuel assemblies are stored in the pool, that the
minimum concentration would be 1750 ppm, and that surveillance be carried out
every 72 hours.>? The contention read:

Will the proposed change in schedule of surveillance of the soluble boron in the fuel pool lead
to a significantly increased likelihood of a criticality accident stemming from a misloaded fuel
element, during the interval between fuel movements?

LBP-00-2, 51 NRC at 36.

Since the admission of that contention, and in part because of it, NNECO
modified the proposed TS specifically to address the Intervenors’ concerns. In an
April 17, 2000 supplement to its application, NNECO submitted a modification
to the proposed TS revisions that would amend TS 3.9.1.2 to require that soluble
boron concentration be maintained at greater than or equal to 800 ppm whenever
fuel assemblies are within the SFP. The modification also would amend TS 4.9.1.2
to require verification of the boron concentration every 7 days.>

In their written summary, see CCAM/CAM Written Summary at 51-52,
Intervenors clearly stated that their concerns articulated in Contention 5 would be
satisfied by implementation of the TS revisions proposed by NNECO on April 17,
2000. See also Oral Argument Tr. 330-337. CCAM/CAM expressed uncertainty,
however, that the Staff would accept the proposed TS inasmuch as it had found
no merit to the contention. The Intervenors requested that no license amendment
be issued in this proceeding unless it contains a requirement to verify the SFP’s
boron concentration at least once every 7 days. CCAM/CAM Written Summary
at 51-52. At the oral argument, CCAM/CAM also raised questions whether the
proposed surveillance requirement would actually be put into effect. Tr. 332. The
Licensing Board stated that it would order the TS, as proposed by NNECO on
April 17, 2000, and accepted by CCAM/CAM, and to which the Staff, at oral
argument, offered no objection (Tr. 335), to be included in any amended license
(assuming other aspects of the proposed change were found acceptable).’* By this
Order, we are directing that this TS be included in the license. This result appears
to satisfy all parties to this proceeding.

52 Staff Written Summary at 44, citing Staff Exh. 1, Attach. 1 at 6.

53 NNECO Exh. 2 at 1-2; NNECO Exh. 2, Attach. 1 at 1.

4 According to CCAM/CAM, their acceptance of the boron monitoring condition was explicitly not an agreement
that, contrary to their legal position on Contention 6, the presence of soluble boron in pool water can be relied on as
a criticality prevention measure, under either normal or accident conditions. They state that any benefit of soluble
boron can only be supplemental to a primary and sufficient set of criticality prevention measures that rely on physical
systems or processes and which do not require support by ongoing administrative controls. CCAM/CAM Written
Summary at 52.
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D. Contention 6

CCAM/CAM Contention 6, as admitted in LBP-00-2, 51 NRC at 36, reads as
follows:

Proposed Criticality Control Measures Would Violate NRC Regulations.

The basis that we accepted for litigation, and which gives substance to the
contention, states:

GDC 62 [General Design Criterion 62] requires that: ‘‘Criticality in the fuel storage and
handling system shall be prevented by physical systems or processes, preferably by use
of geometrically safe configurations.”” NNECO proposes to seek to prevent criticality at
Millstone 3 by the use of ongoing administrative measures.

We went on to point out, in LBP-00-2, that, except with respect to identifying
the precise administrative controls proposed to be utilized, as well as the existing
administrative controls that would be superseded, the litigable issue posed by this
contention essentially boils down to a question of law: ‘‘[d]Joes GDC 62 permit a
licensee to take credit in criticality calculations for enrichment, burnup, and decay
time limits, limits that will ultimately be enforced by administrative controls?’’
LBP-00-2,51 NRC at 41.

In their written summary, as well as at the oral argument, CCAM/CAM
continue to treat this contention as a question of law.>> They claim that the
proposed license amendment fails to comply with GDC 62 because it improperly
relies on administrative controls for criticality prevention. CCAM/CAM further
claims that the license amendment application is inconsistent with NRC Staff
guidance for analysis of criticality prevention measures.>®

1. Background for Claim

NNECO'’s license-amendment proposal involves placing additional storage
racks in the SFP. The new racks would be divided into two regions. Region 1
would store fuel in either a 3-out-of-4 array or 4-out-of-4 arrangement, depending
on enrichment and burnup considerations. Region 2 would store fuel in a 4-out-of-
4 arrangement, with more restrictive burnup/enrichment limitations than region 1.
The new racks in both regions are to use Boral panels (fixed neutron absorbers).
Finally, the existing storage racks would be redesignated as region 3, where fuel
would be stored in a 4-out-of-4 array, subject to restrictive burnup/enrichment

55 The Licensee and NRC Staff agree with this characterization. NNECO Written Summary at 52-53; Tr. 494
(Licensee); NRC Staff Written Summary at 53.
36 CCAM/CAM Written Summary at 53-54.
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decay limits.”” These latter restrictive burnup/enrichment decay limits in region 3
are the primary administrative controls upon which CCAM/CAM’s legal claims
are focused.

2. Foundation for Claim

The Intervenors first claim that the GDC, appearing in 10 C.F.R. Part 50,
Appendix A (‘‘General Design Criteria for Nuclear Power Plants’”), constitutes
the minimum design criteria for nuclear power plants, that they are intended to
provide basic guidance for the more detailed safety regulations, and that there are
a variety of methods for demonstrating compliance with the GDC. But although
allowing flexibility, the *‘fundamental principles of the GDC must be adhered to
in choosing these methods.*®

CCAM/CAM claim that sole regulatory foundation for criticality controls in
spent fuel pools (SFPs) is GDC 62 and that the plain language of that criterion
requires the use of ‘‘physical systems or processes to prevent criticality’” and
thereby precludes the use of administrative controls. GDC 62 reads as follows:

Prevention of criticality in fuel storage and handling. Criticality in the fuel storage and
handling system shall be prevented by physical systems and processes, preferably by use of
geometrically safe configurations.

The types of administrative controls proposed by NNECO that CCAM/CAM
find inconsistent with GDC 62 are (1) maintenance of a given content of soluble
boron in the pool water; (2) limits on fuel enrichment/fuel burnup in region 1
4-out-of-4 racks and region 2 racks; and (3) limits on fuel enrichment/fuel burnup
and fuel decay time in region 3 racks.”? CCAM/CAM recognize that GDC 62
does not define the phrase ‘‘physical systems or processes,”” but claim it may be
understood by reference to the single example provided of an acceptable physical
system or process, a ‘‘geometrically safe configuration.’’%

3. Definition of Administrative Controls

CCAM/CAM differentiate between types of administrative controls. In
claiming that physical systems and processes are distinct in nature from
ongoing administrative controls, they concede that any physical measure has
some administrative component and any administrative measure has a physical

STNNECO Written Summary at 50, relying on Parillo Affidavit qq 7-12.
38 CCAM/CAM Written Summary at 54 (citations omitted).
59LBP-00-2, 51 NRC at 37.

60 CCAM/CAM Written Summary at 55.
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component. On the one hand, they maintain that if a subcritical margin of
reactivity is to be maintained in an SFP solely by use of a geometrically safe
configuration, one-time administrative controls will be needed to ensure that
the fuel racks provide the required configuration. After the racks are designed,
fabricated, and installed, ongoing administrative controls would not be required.
Similarly, if a subcritical margin of reactivity were to be maintained partly by
exploiting the neutron-absorbing properties of the racks, then one-time controls
would be needed to assure that those properties are provided — e.g., if Boral
panels are attached to the racks, one-time controls will be needed to assure that
the panels are properly designed, fabricated, and installed. Although periodic
inspections may be needed to assure that the panels retain their needed properties,
such inspections will be ‘‘comparatively straightforward.”’%!

In contrast, CCAM/CAM distinguish ongoing administrative controls requiring
continuing actions by persons, such as inputting information into a computer
system, and operating and maintaining equipment, which must be carried out
throughout the period when criticality is possible, on a continuing, ongoing,
and completely reliable basis. In particular, they observe that, if restrictions on
fuel burnup/enrichment or fuel age are to be used — as here — as a means of
criticality suppression, then ongoing administrative controls must ensure that a
fuel assembly is never placed in the rack unless its burnup/enrichment level or
age is within a specified range.

4. Rulemaking History of GDC 62

To support their reading of GDC 62 as precluding ongoing administrative
controls, CCAM/CAM reviewed the rulemaking history of the regulation, finding
it to make even more clear that the Commission intended to impose the
fundamental requirement that criticality must be controlled by physical rather
than administrative or procedural measures. According to CCAM/CAM, a set
of draft General Design Criteria first appeared as an attachment to an Atomic
Energy Commission (AEC) press release of November 22, 1965.9 Draft Criterion
25 proposed language that

The fuel handling and storage facilities must be designed to prevent criticality and to maintain
adequate shielding and cooling for spent fuel under all anticipated normal and abnormal
conditions, and credible accident conditions. Variables upon which health and safety of the
public depend must be monitored.

6114, at 56.
2 /4. at 59-60; see also CCAM/CAM Exh. 30.
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Following the receipt of comments from the AEC Staff and the Advisory
Committee on Reactor Safeguards (ACRS), the AEC issued a revised draft on
October 6, 1966, which included draft Criterion 10, stating:

Possibilities for inadvertent criticality must be prevented by engineered systems for processes
to every extent practicable. Such means as geometric safe spacing limits shall be emphasized
over procedural controls.%?

Another draft appears as a February 6, 1967 attachment to a February 8, 1967
letter from J. J. DiNunno of the AEC to Nunzio J. Palladino of the ACRS.%
Criterion 61 of that draft read:

Possibilities for criticality in new and spent fuel storage shall be prevented by physical
systems or processes to every extent practicable. Such means as favorable geometries shall be
emphasized over procedural controls.

Shortly thereafter, a proposed appendix to 10 C.F.R. Part 50, setting forth the
GDC, was published in the Federal Register for comment.® 32 Fed. Reg. 10,213
(1967). Proposed GDC 66 read as follows:

Criticality in new and spent fuel storage shall be prevented by physical systems or processes.
Such means as geometrically safe configurations shall be emphasized over procedural controls.

Few substantive comments were submitted with respect to the proposed GDC.
However, the Nuclear Safety Information Center, Oak Ridge National Laboratory
(ORNL), commented as follows:

We do not understand the implication of *‘or processes’” at the end of the first sentence, nor do
we believe that it is practical to depend upon procedural controls to prevent accident criticality
in storage facilities of power reactors. Hence, the last sentence of this criterion should be
changed to read as follows: ‘‘Such means as geometrically safe configurations shall be used
to insure that criticality cannot occur.””%

The then-AEC thereafter issued another revision of the proposed GDC,
commenting that the revised proposed GDC included ‘‘minimum requirements’’
for reactors, whereas the initial proposed criteria had been only ‘‘guidance.’” The
proposed revised GDC included GDC 62 as it reads today: i.e., ‘‘Criticality in

63 CCAM/CAM Written Summary at 59, citing AEC memorandum from G. A. Arlotto to J. J. DiNunno and
Robert H. Bryan, dated October 7, 1966, and attached Revised Draft of GDC for Nuclear Power Plant Construction
Permits, dated October 4, 1966, both attached as CCAM/CAM Exh. 31. The same language appeared in an October
20, 1966 draft, attached to an October 25, 1966 letter from J. J. DiNunno to David Okrent of the ACRS, set forth as
CCAM/CAM Exh. 32.

64 CCAM/CAM Written Summary at 59-60; see also CCAM/CAM Exh. 33.

65 CCAM/CAM Written Comments at 60; see also CCAM/CAM Exh. 35.

66 CCAM/CAM Written Comments at 61; see also CCAM/CAM Exh. 36.
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the fuel storage and handling systems shall be prevented by physical systems or
processes, preferably by use of geometrically safe configurations.”” As adopted
in final form, the GDC includes the same language for GDC 62.%7

5. Other Arguments

After concluding that both the plain language and the rulemaking history of
GDC supports their position that precludes reliance on ongoing administrative
controls, CCAM/CAM claim that the plain language of GDC 62 is not altered or
contradicted by other relevant NRC criticality standards but, indeed, is supported
by them. They refer in particular to 10 C.F.R. §§70.24, 50.68, 72.124, and Draft
Regulatory Guide (Reg. Guide) 1.13, or other NRC Staff Guidance.®®

(1) With respect to 10 C.F.R. §§70.24 and 50.68, CCAM/CAM state that,
prior to 1998, NRC’s only criticality-related regulation for nuclear power plants
was 10 C.F.R. § 70.24, requiring criticality monitoring for any licensee authorized
to possess significant quantities of special nuclear material (SNM). Under this
provision, Licensee’s could seek an exemption for good cause shown (10 C.F.R.
§70.24(d)).

According to CCAM/CAM, on December 3, 1997, the NRC concurrently
published in the Federal Register a proposed rule and a direct final rule, making
changes to section 70.24 and adding a new section 50.68. 62 Fed. Reg. 63,911
(1997) [proposed rule]; 62 Fed. Reg. 63,825 (1997) [direct final rule with
opportunity to comment]. The purpose was asserted as being the elimination of
case-by-case exemptions under section 70.24 (for those meeting the qualification-
requirements set forth in the new section 50.68) and to establish a blanket
exemption under section 50.68 for licensees that followed a set of criticality
accident protection requirements.®® According to CCAM/CAM, the discussion of
safety in criticality control in the statement of considerations for section 50.68
made it clear that the finding of negligible risk set forth therein was ‘‘based in
part on the assumption that during fuel storage, physical measures such as design
features would be used to prevent criticality.”’”°

To establish this claim, CCAM/CAM then go on to cite a portion of
the Statement of Considerations for 10 C.F.R. §50.68 (emphasis added by
CCAM/CAM):

At power reactor facilities with uranium fuel nominally enriched to no greater than five
(5.0) percent by weight, the SNM in the fuel assemblies cannot go critical without both a
critical configuration and the presence of a moderator. Further, the fresh fuel storage array

67 CCAM/CAM Written Summary at 62; see also CCAM/CAM Exh. 38.
8 CCAM/CAM Written Summary at 62-74.

14 at 63.

g,
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and the spent fuel pool are in most cases designed to prevent inadvertent criticality, even
in the presence of an optimal density of unborated monitor. Inadvertent criticality during
fuel handling is precluded by limitations on the number of fuel assemblies permitted out of
storage at the same time. In addition, [GDC 62] reinforces the prevention of criticality in fuel
storage and handling through physical systems, processes, and safe geometrical configuration.
Moreover, fuel handling at power reactor facilities occurs only under strict procedural control.
Therefore, the NRC considers a fuel-handling accidental criticality at a commercial nuclear
plant to be extremely unlikely. The NRC believes the criticality monitoring requirements of 10
CFR 70.24 are unnecessary as long as design and administrative controls are maintained.”"

The Intervenors thus construe section 50.68 as affirming the language of GDC
62 which, under their reading, restricts criticality prevention measures to physical
systems and processes and excludes the use of ongoing administrative controls.
CCAM/CAM acknowledge that, although section 50.68 contains some references
to procedures and ‘‘administrative measures’’ (certain of which they cite), such
references do not undermine or contradict the general requirement of GDC 62
for physical criticality prevention measures.”” In particular, they construe the
‘‘administrative measures’’ referenced in 10 C.F.R. § 50.68(b)(4) (which relate
to the storage of fuel in SFPs) as not undermining the basic requirement (in their
view) that criticality be prevented without resort to administrative controls and
without taking credit for soluble boron. Further, they note that the type of ongoing
administrative measures proposed by NNECO (i.e., control of burnup/enrichment
or fuel age) is neither condoned by nor even mentioned in 10 C.F.R. § 50.68).73

(2) As for 10 C.F.R. §72.124, that section relates, as CCAM/CAM point
out, to the control of criticality at independent spent fuel storage installations
(ISFSIs). According to the Intervenors, these regulations are inconsistent with
GDC 62 inasmuch as they do not unequivocally require the use of physical
systems or processes for criticality control and instead require a ‘practicability’’
standard. CCAM/CAM point out that, as recognized in the preamble to the ISFSI
regulations, the design and operation of an ISFSI is fundamentally different from
the design and operation of a nuclear power plant and dismiss these regulations
as applicable only to ISFSIs and not to this type of proceeding.” For all of
these reasons, CCAM/CAM reiterate that the administrative criticality prevention
measures proposed by NNECO (including the presence of soluble boron to
prevent criticality under accident conditions) would violate the ‘‘plain meaning
and intent’” of GDC 62.7

7114, at 64-65, citing 62 Fed. Reg. at 63,825-26 (1997).

21d. at 65.

3 1d. at 67-68.

74 1d. at 68-70. CCAM/CAM add that 10 C.F.R. § 72.142(b), in their view, was not duly promulgated in compliance
with the procedural requirements of the Administrative Procedure Act, see 5 U.S.C. § 553, and hence is entitled to
no precedential value.

75 CCAM/CAM Written Summary at 73.
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(3) With regard to Draft Reg. Guide 1.13, CCAM/CAM assert that NNECO
and the NRC Staff had earlier urged that reliance on administrative controls
is permitted by Draft Reg. Guide 1.13. The Intervenors recognize a prior
Commission statement to the effect that, if there is conformance with Reg.
Guides, there is ‘‘likely to be compliance with the GDC.”’7® But they observe that,
where there is inconsistency, the regulation is controlling. They conclude that, to
the extent they permit use of administrative controls and procedures, Draft Reg.
Guide 1.13 and ‘‘the Kopp Memorandum’’ (presumably CCAM/CAM Exh. 4,7
although not otherwise identified) violate GDC 62.

(4) CCAM/CAM further criticize the Staff for its previously expressed reliance
on its own past practice as justifying reliance on ongoing administrative controls
to prevent criticality. The Intervenors claim that the Staff has followed this
course without conducting any safety analysis to determine whether its ‘‘radical
departure’’ from their view of the requirements of GDC 62 could be justified on
safety grounds. CCAM/CAM deplore the absence of any such analysis and further
conclude that the Staff, although advocating the so-called double contingency
principle in evaluating criticality accidents, has made no attempt to determine
what combinations of fuel handling or fuel management errors would violate that
principle but, instead, has merely watered down the double contingency principle
to a single contingency principle.”® At oral argument, CCAM/CAM further both
expressed disapproval of, and attempted to distinguish, a recent (May 2000)
Licensing Board decision in the Shearon Harris proceeding that relied in part
on past Staff practice in reading GDC 62 as permitting the use of administrative
controls (Tr. 473, 482).7

6. NNECO Position

Not surprisingly, NNECO takes a vastly different view concerning the
permissibility of its using administrative controls. The Licensee recognizes
the applicability of GDC 62, but it does not read GDC 62 as precluding the
use of the type of administrative controls it is here proposing. NNECO instead
asserts that credit for enrichment, burnup, and decay time limits (the types of
administrative controls in question) involves a ‘‘physical system or process’ as
those terms appear in GDC 62 and thus are explicitly permitted by GDC 62.

There are essentially six parts to the Licensee’s argument. First, NNECO cites
the recent Shearon Harris Licensing Board decision referenced above (LBP-00-

76 Id. at 73-74, citing Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 407 (1978).

7T CCAM/CAM Exh. 4, Memorandum from Laurence Kopp, NRC, to Timothy Collins, NRC, re: Guidance on the
Regulatory Requirements for Criticality Analysis of Fuel Storage at Light-Water Reactor Power Plants (Aug. 19,
1998).

78 CCAM/CAM Written Statement at 74-76.

7 See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), LBP-00-12, 51 NRC 247 (2000).
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12), which rejected a contention brought by the Intervenors in that proceeding
(who utilized the same expert witnesses as used by CCAM/CAM) similar to the
claim advanced here by CCAM/CAM.3 The Licensing Board in Shearon Harris
held, inter alia, that GDC 62 did not bar the use of administrative controls of the
type here sought to be utilized by NNECO. NNECO particularly references the
portions of Shearon Harris dealing with the regulatory history of GDC 62, the
requirements of 10 C.F.R. § 50.68, the Draft Regulatory Guide 1.13 (Rev. 2), and
the adjudicatory history of GDC 62.

Second, according to NNECO, credit for enrichment, burnup, and decay
time limits involves a ‘‘physical system or process’ fully consistent with GDC
62. The Licensee goes on to explain that there are four — and only four —
methodologies for criticality control in SFPs: (1) geometric separation, (2)
solid neutron absorbers (e.g., Boral, Boraflex), (3) soluble neutron absorbers
(e.g., soluble boron), and (4) fuel reactivity limits (enrichment, burnup, and
decay).8! NNECO portrays fuel reactivity as determined by three factors: (1)
fuel assembly structure; (2) initial (‘‘fresh’’) fuel enrichment; and (3) fuel
depletion (or ‘‘burnup’’). Moreover, according to NNECO, each of the four types
of criticality control measures is physical and involves (at some level) a ‘ ‘physical
system or process,”’# and each requires administrative controls at some level. To
NNECO, the issue of whether a criticality control measure is implemented by
administrative controls is irrelevant under the GDC. The Licensee adds that it will
employ all four methodologies to control criticality in the Millstone-3 SFP.#

Third, NNECO claims that GDC 62 does not preclude the use of administrative
controls.® The Licensee focuses on its view of the plain language of GDC 62,
as well as arguments made by CCAM/CAM to the effect that fuel enrichment
and burnup restrictions require — in implementation — administrative controls,
which involve assuring that only fuel of the permitted reactivity is moved into
a particular storage location, and that GDC 62 (in their view) prohibits such
reliance.

Specifically, NNECO claims that nothing in the plain language of GDC 62
lends support to CCAM/CAM’s claim that reactivity limits or soluble boron are
not permitted because these measures require some administrative measures to
implement. The Licensee notes that the term ‘‘administrative controls’’ does
not appear in GDC 62. NNECO adds that an interpretation of GDC 62 that

80NNECO acknowledges, however, that the legal interpretation adopted in Shearon Harris has not yet been
reviewed by the Commission (Tr. 495) and thus does not constitute binding legal precedent for interpreting GDC
62 (NNECO Written Summary at 54). Although not binding precedent, NNECO portrays the decision as a ‘‘strong
indicator that the identical CCAM/CAM Contention 6 also has no merit.”’Id.

81 NNECO Written Summary at 52, 55.

8274, at52.

831d. ac 55.

841d. ac57.
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would prohibit a method of criticality control because it requires administrative
controls would not make sense in that all four methods of criticality control are
implemented using some administrative measures.3

Fourth, NNECO claims that reactivity limits and boron credit have been
previously accepted by the Commission (or at least the Staff), establishing a long
course of practice. NNECO reviews Staff practice over almost 20 years, including
its approval of at least 20 license amendment requests to expand the capacity of
SFPs where use of enrichment and burnup limits were adopted. NNECO explicitly
reviews the history of Reg. Guide 1.13, the guidance of the April 14, 1978 letter
from Brian K. Grimes, and the Staff’s 1998 guidance memorandum on criticality
control (all of which CCAM/CAM had also reviewed) and concludes, contrary
to CCAM/CAM’s interpretation, that all of these measures permit reliance on
administrative controls.%

Fifth, NNECO asserts that 10 C.F.R. §50.68 affirms that the Commission
permits administrative measures, fuel enrichment limits and fuel burnup limits for
criticality control. The Licensee cites the rulemaking history and the regulation
itself as demonstrating Commission endorsement of administrative measures to
implement criticality control and permission for fuel reactivity limits and soluble
boron credit to be used as methods of criticality control for spent nuclear fuel.?’

Finally, the Licensee claims, contrary to the assertion of CCAM/CAM, that the
Commission’s GDC rulemaking demonstrates no intent to preclude administrative
controls. In reviewing the rulemaking history, details of which we need not here
reiterate inasmuch as they are included in the position of CCAM/CAM which we
previously have set forth, NNECO stresses that the Commission did not accept the
1967 ORNL comment that ‘‘processes’’ be deleted from the proposed ‘ ‘physical
systems or processes.”” NNECO further stresses that the deletion of ‘procedural
controls’” from the proposed second sentence of the rule and the substitution of
a “‘preference’’ for geometrically safe configurations does not signify an intent
to preclude administrative controls but only a preference for geometrically safe
configurations. Id. at 66.

7. Staff Position

The NRC Staff reaches the same legal conclusion on this contention as
NNECO — i.e., that GDC 62 does not preclude administrative controls —

85 1d. at 57-58.
86 4. at 60-63.
87 Id. at 63-65.
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but it reaches that result in a different way. It presents three basic argu-
ments.%

First, the Staff claims that the rulemaking history of GDC 62 does not
support a prohibition of administrative controls. In reviewing that history —
essentially the same events relied on by the Intervenors (described supra) —
the Staff interprets it differently. The Staff in particular referenced the ORNL
comments on the proposed rule, but emphasized the Staff view that deletion
of the phrase ‘‘or processes’’ was inappropriate and that, although assurance
of geometrically safe configurations was the preferable means for preventing
criticality, procedural controls should not be ruled out. It points out that, given
comments recommending against the inclusion of the phrase *‘physical systems
or processes,”” the AEC proceeded to include that very language. It also asserts
that the use of administrative controls to aid in preventing criticality in SFPs
has been approved in Consumers Power Co. (Big Rock Point Nuclear Plant),
ALAB-725, 17 NRC 562 (1983). Finally, the Staff claims that, because human
action is necessary to move fuel between the reactor and storage facilities, it is
inescapable that administrative controls on the fuel movement be used to ensure
that the physical measures for preventing criticality are properly employed. The
Staff adds that it has authorized the use of credit for burnup for at least 18 years
and there has never been a criticality accident in any SFP.

Second, the Staff asserts that the Commission itself has authorized the use
of administrative controls relating to the prevention of criticality in SFPs. It
references the 1998 approval process for 10 C.F.R. § 50.68, the explicit reference
to administrative controls in 10 C.F.R. § 50.68 (b)(2) and (3), and the reference to
soluble boron in 10 C.F.R. § 50.68(b)(4).

Third, the Staff claims there is no basis for CCAM/CAM’s theory that GDC 62
prohibits the use of ongoing administrative controls.® The Staff points out that the
Intervenors have offered no regulatory, statutory, or scientific support — other
than the ‘‘untested, unsupported’’ opinion of their witness, Dr. Gordon Thompson
— for the theory that there are two categories of administrative controls, only one

88 At the outset of its argument (Staff Written Summary at 29), the Staff claims that Intervenors’ expert witness,
Dr. Gordon Thompson, should be disqualified as an expert witness and his testimony/declaration stricken from
the record. The Staff reasons that the Intervenors have not demonstrated Dr. Thompson’s expertise in criticality
control or any other issue related to the three admitted contentions. We reject that claim, for reasons similar to
those assigned by the Licensing Board in the Shearon Harris SFP proceeding for dismissing a similar Staff claim.
LBP-00-12, 51 NRC at 259-60. Without expressing any opinion as to the relative weight to be accorded to Dr.
Thompson’s testimony (vis-a-vis that of other witnesses), we note that Dr. Thompson’s experience and training has
some bearing upon the subject matter of this proceeding and that it is not necessary for a witness’s expertise to be
precisely focused on the subject of the testimony to avoid being stricken. The weight to be accorded such testimony
depends, of course, in part on the relative expertise of the witness compared to that of other witnesses.

The Staff also claims that the testimony/declaration of Intervenors’ other witness, David Lochbaum, should be
given no weight, in that he has no training or experience in the area of human factors. We reject that claim for the
same reason, noting also that none of the Staff witnesses is an expert in human factors.

89 Staff Written Summary at 27.
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of which (one-time controls) is acceptable under GDC 62.*° The Staff adds that a
large number (fifty or more) of SFPs operate in a mode similar to that proposed
for Millstone-3, with very few incidents of fuel element misplacement and none
of inadvertent criticality.’!

8. Licensing Board Analysis

After reviewing the positions of each of the parties, we conclude that, contrary
to the claim of CCAM/CAM, GDC 62 does not bar the types of administrative
controls sought to be used by NNECO. Nor does any other regulation of which we
are aware. Indeed, we agree with NNECO that such administrative controls are
inherently comprehended within the phrase ‘‘physical systems and processes’’
that appears in GDC 62. For, as defined by the Merriam Webster Third New
International Dictionary, the term ‘ ‘process,’” used as a noun, means ‘‘an artificial
or voluntary progressively continuing operation that consists of controlled actions
or movements systematically directed toward a particular result or end’’*> — with
the end in this case being adequate criticality control, as set forth in GDC 62.
It follows that there is no basis in law or language for differentiating between
one type of administrative control and another. We thus adopt the same legal
conclusion that was recently reached by the Licensing Board in the Shearon
Harris proceeding, LBP-00-12, 51 NRC at 255-69.

We recognize, of course, that this interpretation of GDC 62 has never been
explicitly endorsed by the Commission itself. The Appeal Board decision in
Big Rock Point, ALAB-725, supra, relied on in part by the Staff but discounted

914, at62.

9V 1d. at 63-64, 64 1.30.

92 Webster’s Third New International Dictionary 1808 (1981) defines ‘‘process’’ (used as a noun) as:

la: a progressive forward movement from one point to another on the way to completion; 1b: continued
onward flow; lc: something (as a series of actions, happenings, or experiences) going on or carried on;
1d(1): a natural progressively continuing operation or development marked by a series of gradual changes
that succeed one another in a relatively fixed way and lead toward a particular result or end; 1d(2): an
artificial or voluntary progressively continuing operation that consists of a series of controlled actions or
movements systematically directed toward a particular result or end; 1d(3): a set of facts, circumstances,
or experiences that are observed and described or that can be observed and described throughout each of a
series of changes succeeding each other; 1d(4): a succession of related changes by which one thing gradually
becomes something else; le: a particular method or system of doing something, producing something, or
accomplishing a specific result; 2a: the course of procedure in a judicial action or in a suit in litigation . . .
[specific examples of use of the word in law]; 3. (Obsolete) report or account; 4. a part of the mass of
an organism or organic structure that projects outward from the main mass; 5. (Obsolete) a royal edict; 6.
(Roman Catholicism) the canonical procedure followed in beatification or canonization.

The definition numbered 1d(2) is most relevant to the term *‘processes’” as used in GDC 62. Although some of
the broader definitions apply in the sense that physical processes in an SFP may be described as a series of events,
the only definition that clearly applies to an engineered system is 1d(2). In that connection, the term artificial clearly
refers to an engineered system; the root ‘‘arte’” means (in Latin) ‘‘by skill.”” Webster’s Dictionary at 122. The term
controlled, id. at 496, also implies an engineered system. Nothing in the definition places limitations on the type of
controls used.
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by CCAM/CAM, is not directly in point.”* Nor is the Staff’s long-standing
interpretation of GDC 62 controlling — the Staff could have been mistakenly
interpreting the provision since its promulgation. The plain language of GDC 62
does not, by its terms, differentiate between the types of administrative controls
that CCAM/CAM finds permissible or objectionable; nor does it bar the use of any
type of administrative controls, either the one-time controls that CCAM/CAM
would permit or the ongoing administrative controls that CCAM/CAM find
objectionable.

The Intervenors read GDC 62 as expressing a preference for what they call
‘“‘one-time’’ controls.** From the examples they cite, such as specifications of fuel
assembly spacing, or the emplacement of Boral plates, it appears that they are
referring to the class of autonomous controls. Such controls, once set in operation,
do not require, as a regular event, external intervention. Speed governors, safety
valves, etc. also fall into this category. The preference appears to be based
on the notion that such controls are more reliable than controls that rely on
continuing human action. While this inherent reliability may not always obtain
(governors break, valves fail), in the present instance the preference appears to
be well founded. But it is just that — a preference. Nothing in the language of
the definition modifies the term ‘‘controlled.”” GDC 62 does indeed express a
preference for certain types of engineered systems: the Intervenors’ desire to rely
only on autonomous controls appears to be a natural extension of the preference
set forth in GDC 62. But it is just that: a preference, not a prohibition. Thus,
the ‘‘preference’” in GDC 62 for ‘‘geometrically safe configurations’” does not
appear to us to be a bar to using other additional means for preventing criticality
in SFPs. In that connection, the rulemaking history of GDC 62 suggests that, in
adopting the rule in its current form, the Commission rejected the view of ORNL
that took serious issue with any reliance upon ongoing administrative controls.

We further note that 10 C.F.R. § 50.68, which explicitly refers to administrative
controls, does not govern the question before us here. As the Staff observes (Tr.
455-458), the provision deals with the need for criticality monitors and steps to
be taken by a licensee to avoid use of such monitors in SFPs, but not with the
criticality question before us now. But, according to the Staff, it does indicate that
the Commission is knowledgeable in the use of administrative controls and has
approved them in certain circumstances.

E. Conclusions

We have concluded, with respect to Contention 5, that the license condition
agreed to by all parties with respect to boron surveillance and concentration

93 Staff Written Summary at 58; CCAM/CAM Written Summary at 54 n.81.
94 CCAM/CAM Written Summary at 56.
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should be imposed on the amended license. With respect to Contentions 4 and
6, we have concluded that there are no significant factual disputes that would
warrant a further evidentiary hearing. Thus, we are authorizing the Staff to issue
an amended license authorizing expansion of the SFP at Millstone Unit 3, subject
to its completion of its own review and subject to the condition concerning boron
surveillance and concentration.

F. Order

Based on the foregoing discussion, and taking into account the entire record of
this proceeding, it is, this 26th day of October 2000, ORDERED:

1. The license condition concerning boron concentration and surveillance, to
which the parties have agreed, is hereby adopted.

2. The request of CCAM/CAM for a further evidentiary hearing on
Contentions 4 and 6 is hereby denied. Those contentions are resolved as set
forth herein.

3. This proceeding is hereby ferminated.

4. This Memorandum and Order is effective immediately and, absent appeal,
will become the final order of the Commission forty (40) days after date of
issuance. See 10 C.F.R. §§2.760, 2.764. As provided by 10 C.F.R. §2.786(b),
within fifteen (15) days after service of this Memorandum and Order, any party
may file a petition for review with the Commission on the grounds specified in
10 C.F.R. §2.786(b)(4). Any such petition must conform to the requirements
set forthin 10 C.F.R. § 2.786(b)(2). Any other party may, within ten (10) days after
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service of a petition for review, file an answer supporting or opposing Commission
review and conforming to requirements specified in 10 C.F.R. § 2.786(b)(3).

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE

Rockville, Maryland
October 26, 2000

[Appendix A, ‘‘Oral Argument Transcript Corrections,”” has been omitted
from this publication but is available in ADAMS for public inspection at the
Commission’s Public Document Room Located at One White Flint North, 11555
Rockville Pike, Rockville, MD.]

[Copies of this Memorandum and Order were transmitted this date by e-mail to
counsel for each of the parties.]
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Cite as 52 NRC 216 (2000) LBP-00-27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, lll, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of Docket No. 72-22-ISFSI
(ASLBP No. 97-732-02-ISFSI)

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) October 30, 2000

In this 10 C.F.R. Part 72 proceeding concerning the application of Private Fuel
Storage, L.L.C. (PES), for a license to construct and operate an independent spent
fuel storage installation (ISFSI) on the reservation of the Skull Valley Band of
Goshute Indians in Skull Valley, Utah, the Licensing Board denies the request of
Intervenor State of Utah (State) for admission of late-filed contention Utah KK,
Military Training Impacts, finding that a balancing of the five late-filing criteria
found in 10 C.F.R. § 2.714(a)(1), does not warrant entertaining the contention.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)

To justify a presiding officer’s consideration of the ‘‘merits’’ of a late-
filed contention, i.e., whether the contention fulfills the admissibility standards
specified in 10 C.F.R. §2.714, a party must demonstrate that a balancing of
the five factors set forth in section 2.714(a)(1)(i)-(v) supports acceptance of the
petition. The first and foremost factor in this appraisal is whether good cause
exists that will excuse the late-filing of the contention. See Commonwealth Edison
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Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241,
244 (1986).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)

The good cause element has two components that impact on a presiding
officer’s assessment of the timeliness of the contention’s filing: (1) when was
sufficient information reasonably available to support the submission of the late-
filed contention; and (2) once the information was available, how long did it take
for the contention admission request to be prepared and filed. See LBP-99-3,
49 NRC 40, 46-48 (assessing late-filing factors relative to petition to intervene),
aff’d, CLI-99-10, 49 NRC 318 (1999).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (BALANCING OF 10 C.F.R. §2.714(a)(1) CRITERIA)

Relative to the other four factors, in the absence of good cause there must be
a compelling showing on the four remaining elements, of which factors two and
four — availability of other means to protect the petitioner’s interest and extent
of representation of petitioner’s interest by other parties — are to be given less
weight than factors three and five — assistance in developing a strong record
and broadening the issues/delaying the proceeding. See Braidwood, CLI-86-8, 23
NRC at 244-45.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (NEPA ISSUES)

NEPA: ADMISSIBILITY OF LATE-FILED CONTENTIONS

An intervenor must file contentions on the basis of an applicant’s environmental
report and does not have good cause for delaying its filing until issuance of a
Staff environmental document unless it establishes that new or different data or
conclusions are contained in the Staff document. Sacramento Municipal Utility
District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 251
(1993), petition for review and motion for directed certification denied, CLI-94-2,
39 NRC 91 (1994); see Cleveland Electric Illuminating Co. (Perry Nuclear Power
Plant, Units 1 and 2), LBP-82-79, 16 NRC 1116, 1118 (1982) (contention based
on draft environmental statement that contains no new information relevant to the
contention lacks good cause for late filing).
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTION (SIGNIFICANCE VS. DELAY)

The asserted ‘ ‘national significance’’ of an issue is not a compelling contributor
to good cause in evaluating the timeliness of a late-filed contention. See South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1),
ALAB-642, 13 NRC 881, 887 n.5 (1981).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (NEPA ISSUES)

NEPA: ADMISSIBILITY OF LATE-FILED CONTENTIONS

An intervenor that awaits the publication of a draft or final environmental
impact statement before filing a contention does so ‘‘at its peril.”” See Louisiana
Energy Services, L.P. (Claiborne Enrichment Center), LBP-94-11, 39 NRC 205,
212 (1994).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (SOUND RECORD DEVELOPMENT)

With regard to factor three — assistance in developing a sound record — it
has been observed that when a petitioner addresses this criterion it should set out
with as much particularity as possible the precise issues it plans to cover, identify
its prospective witnesses, and summarize their proposed testimony. Mississippi
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16
NRC 1725, 1730 (1982).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (SOUND RECORD DEVELOPMENT)

When an intervenor does little more than identify affiants that support the
contention, without providing any ‘‘real clue’’ about what they would say to
support the contention, factor three provides little if any weight in favor of
admitting the contention. LBP-98-7, 47 NRC at 208-09.

MEMORANDUM AND ORDER
(Denying Request to Admit Late-Filed Contention Utah KK)

In this 10 C.F.R. Part 72 proceeding concerning the application of Private
Fuel Storage, L.L.C. (PFS), for a license to construct and operate an independent

218



spent fuel storage installation (ISFSI) located on the reservation of the Skull
Valley Band of Goshute Indians in Skull Valley, Utah, Intervenor State of Utah
(State) requests the admission of late-filed amended contention Utah KK, Military
Training Impacts. With that contention, the State challenges the NRC Staff’s
draft environmental impact statement (DEIS) for failing to assess adequately
the proposed ISFSI’s cumulative and socioeconomic impacts resulting from a
purported loss of military operations area airspace. Both PFS and the Staff oppose
the State’s request on a variety of grounds, including a failure to meet (1) the
late-filing elements of 10 C.F.R. §2.714(a)(1); and (2) the general admissibility
requirements for contentions as set forth in section 2.714(b)(2), (d).

For the reasons set forth below, we deny the State’s request to admit contention
Utah KK, finding that a balancing of the five late-filing criteria of section
2.714(a)(1) do not support entertaining the contention.

I. BACKGROUND

PFS filed a license application for the proposed Skull Valley ISFSI in June
1997. See LBP-98-7, 47 NRC 142, 157, reconsideration granted in part and
denied in part, LBP-98-10, 47 NRC 288, aff’d, CLI-98-13, 48 NRC 26 (1998).
The PFS application, which consisted of a number of documents, included an
environmental report (ER) addressing various issues relating to compliance with
the requirements of the National Environmental Policy Act of 1969 (NEPA), 42
U.S.C. §4321. See 47 NRC at 157. As the ER noted, the proposed ISFSI site is
located near several military facilities, including Hill Air Force Base (HAFB), the
Utah Test and Training Range (UTTR), and the Dugway Proving Ground (DPG).
See [State] Request for Admission of Late-Filed Utah Contention KK (Potential
Impacts to Military Training and Testing and State Economy) (July 27, 2000) at
1-2 [hereinafter State Contention Request]; [PFS] Response to [State] Request for
Admission of Late-Filed Utah Contention KK (Aug. 10, 2000) at 2 [hereinafter
PFS Response]. Although the PFES site is not situated directly in the UTTR, it
is located beneath the airspace of the Sevier B military operating area (MOA),
one of several such areas that border the edges of the UTTR and are located
adjacent to restricted airspace. See PFS Response at 2. The Sevier B MOA is used
for air-to-air combat training, weapons testing, and ‘‘flight ingress and egress to
restricted airspace over the UTTR-DPG land mass.”” State Contention Request
at 2.

Pursuant to an October 1997 Board order, in late-November 1997 the State
filed its safety and environmental contentions relating to the PES application. See
LBP-98-7, 47 NRC at 160-61. One of these contentions, Utah K, Inadequate
Consideration of Credible Accidents, included safety concerns regarding credible
accidents at the PFS facility caused by external events that could potentially occur
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as a result of the close proximity of military training facilities. See id. at 190.
In April 1998, a number of the State’s safety-related contentions, including Utah
K, as well as contentions challenging the PFS ER, were eventually admitted for
litigation in the proceeding.! See id. at 247-48.

More than 2 years later, on June 12, 2000, the Staff notified the Board and
the parties to this proceeding that the DEIS relating to the PFS facility had
been completed on June 9, 2000, and, if possible, copies of the DEIS would
be distributed to the Board and the parties at the PES ISFSI evidentiary hearing
scheduled to begin on June 19, 2000, in Salt Lake City, Utah. See Letter from
Robert M. Weisman, NRC Staff Counsel, to the Licensing Board (June 12, 2000).
The Staff then supplied the State with a copy of the DEIS on June 19 at the
evidentiary hearing.? See PFS Response at 3. The DEIS subsequently was made
available to the public on June 23, 2000. See 65 Fed. Reg. 39,206 (2000).
Thereafter, on July 27, 2000, the State requested the admission of late-filed
contention Utah KK, Military Training Impacts, which provides:

The Draft Environmental Impact Statement fails to comply with the National Environmental
Policy Act and 10 CFR §51.71(d) because it does not adequately assess the cumulative
and socioeconomic impacts from loss of military operations area airspace use, including a
reduction in military readiness and national security, and potential socioeconomic impacts to
Utah communities that rely on employment and patrons of military agencies that use the Sevier
B military operating area.

State Contention Request at 3. In responses filed August 10, 2000, both PFS
and the Staff contend that Utah KK should not be admitted in that it is (1)
unjustifiably late, without a demonstration that the 10 C.F.R. §2.714(a)(1) late-
filing factors support its admission; and (2) unsupported by the necessary basis
and does not demonstrate there is a dispute on a material issue of law or fact.
See PFS Response at 5-15; NRC Staff’s Response to ‘‘State of Utah’s Request
for Admission of Late-Filed Utah Contention KK (Potential Impacts to Military
Training and Testing and State Economy)’” (Aug. 10, 2000) at 4-16 [hereinafter
Staff Response].

II. ANALYSIS

To justify a presiding officer’s consideration of the ‘‘merits’’ of a late-
filed contention, i.e., whether the contention fulfills the admissibility standards

'In fact, Utah K was consolidated with related contentions from other intervenors to form contention Utah
K/Castle Rock 6/Confederated Tribes B, which subsequently was redesignated as contention Utah K/Confederated
Tribes B when one of the sponsoring parties withdrew from this litigation. See LBP-99-6, 49 NRC 114, 121 (1999).

2The State contends it received the DEIS “‘on or about June 21, 2000.”” State Contention Request at 8. This
inconsistency regarding the precise date of receipt of the DEIS has no bearing on the timeliness of the filing of
contention Utah KK.
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specified in 10 C.F.R. §2.714, a party must demonstrate that a balancing of
the five factors set forth in section 2.714(a)(1)(i)-(v) supports acceptance of the
petition. The first and foremost factor in this appraisal is whether good cause
exists that will excuse the late-filing of the contention. See Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23
NRC 241, 244 (1986). And relevant to our evaluation of that factor here, as we
have noted previously (albeit in a somewhat different context), the good cause
element has two components that impact on our assessment of the timeliness of a
contention’s filing: (1) when was sufficient information reasonably available to
support the submission of the late-filed contention; and (2) once the information
was available, how long did it take for the contention admission request to be
prepared and filed. See LBP-99-3, 49 NRC 40, 46-48 (assessing late-filing factors
relative to petition to intervene), aff’d, CLI-99-10,49 NRC 318 (1999). Moreover,
relative to the other four factors, in the absence of good cause there must be a
compelling showing on the four remaining elements, of which factors two and
four — availability of other means to protect the petitioner’s interest and extent
of representation of petitioner’s interest by other parties — are to be given less
weight than factors three and five — assistance in developing a strong record
and broadening the issues/delaying the proceeding. See Braidwood, CLI-86-8, 23
NRC at 244-45.

In connection with factor one — good cause for filing late — the State asserts
that it first became aware of the proposed ISFSI’s potential impacts on the
military as a result of a May 3, 1999 letter to Utah Governor Michael Leavitt
from HAFB Vice Commander Ronald Oholendt. At the end of that month, it
filed supplemental EIS scoping comments to inform the Staff of those potential
impacts. See State Contention Request at 8. The State argues that by taking these
actions, it did not ‘‘idly’” wait until the DEIS was published to make its concerns
known, but adhered to the NEPA process by *‘timely making specific comments
on the scope of the EIS,’” in the reasonable belief that the DEIS would address the
cumulative and socioeconomic impacts of the proposed ISFSI. Id. Nor, according
to the State, did it engage in any unreasonable delay in bringing its concerns
to the attention of the Board. The State contends that because it received the
DEIS during the June 2000 evidentiary hearings in Salt Lake City, it could not be
expected to begin ‘‘copying and reviewing’’ the document until after the June 27
conclusion of the hearings. Id. Although acknowledging that it filed contention
Utah KK more than 30 days from the date it contends it first received the DEIS,
it nonetheless maintains that by filing the issue statement within 30 days of the
conclusion of the evidentiary hearing it has provided the contention in a timely
manner. See id. Additionally, the State argues that the Board should find good
cause for admitting this contention as a result of the ‘‘national significance’” of
the issue in question. Id. at 8-9.
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PFS argues that the State’s filing of contention Utah KK on July 27, 2000, was
34 days after the June 23, 2000 date on which the DEIS was made public and,
therefore, exceeded the 30 days allotted by the Board for the filing of DEIS-related
late-filed contentions. See PFS Response at 6. Additionally, PFS contends that
NRC precedent does not support the State’s argument that the ongoing evidentiary
hearing tolled the 30-day response period until the conclusion of the hearing. See
id. at 6. Both PFS and the Staff also argue that contention Utah KK is unjustifiably
late because the State had the requisite information to raise that issue statement
by May 1999, and probably as early as November 1997. See id. at 7-9; Staff
Response at 7-9.

Recognizing that the Staff would be issuing a DEIS and a final environmental
impact statement (FEIS) relative to the PFS application that, in accordance with
section 2.714(b)(2)(iii), could be the genesis of additional, late-filed contentions,
in June 1998 the Board indicated that (1) the Staff should notify the intervening
parties and the Board of its intent to make these documents public at least 15
days prior to their public issuance; (2) the Staff should take steps to notify the
Intervenors of actual public release of these documents and their availability
on an expedited basis; and (3) any late-filed contentions should be filed within
30 days of these documents being made available to the public. See Licensing
Board Memorandum and Order (General Schedule for Proceeding and Associated
Guidance) (June 29, 1998) at 4-5 (unpublished); see also LBP-00-7, 51 NRC 139,
143 n.1 (2000). The intent of the Board in setting these guidelines was twofold.
First, we wished to ensure that intervening parties would have 15 days prior to the
public release of the DEIS and the FEIS during which to secure the availability of
their experts to review the documents immediately upon release. In addition, the
Board wanted to provide a 30-day period for parties to prepare and file a response
to those Staff environmental submissions. See Licensing Board Memorandum
and Order (General Schedule for Proceeding and Associated Guidance) (June 29,
1998) at 5 (unpublished).

The Staff, however, did not adhere fully to these guidelines in that the
intervenors were not provided with the full 15-day advance notification of the
issuance of the DEIS.? As a result, the 30-day period for submission of Intervenor
late-filed contentions commenced on June 27, 2000 (i.e., 15 days after notice was
given by the Staff that the DEIS was being made public), rendering filings made
by July 27, 2000 timely. Thus, contention Utah KK was filed within the time
allotted by direction of the Board for contentions relating to the DEIS.

3 A June 12, 2000 Staff letter to the Board and the parties advising that the DEIS was going to be made public
was received by the State only 11 days prior to the June 23, 2000 date on which the DEIS was actually made public.
As a result, the full 15-day advance notification specified by the Board was not afforded to the State and the other
intervening parties.
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This does not end the inquiry, however, for there is still the question of whether
issuance of the DEIS was the appropriate trigger for the late-filing of contention
Utah KK. In this regard we note that section 2.714(b)(2)(iii) provides in part:

On issues arising under the National Environmental Policy Act, the petitioner shall file
contentions based on the applicant’s environmental report. The petitioner can amend those
contentions or file new contentions if there are data or conclusions in the NRC draft or
final environmental impact statement, environmental assessment, or any supplements relating
thereto, that differ significantly from the data or conclusions in the applicant’s document.

This regulatory directive previously has been interpreted (and we think
appropriately so) to mean that ‘‘as a matter of law, an intervenor must file
contentions on the basis of an applicant’s ER, and does not have good cause for
delaying its filing until issuance of a Staff document unless it establishes that
new or different data or conclusions are contained in the Staff environmental
document.””  Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), LBP-93-23, 38 NRC 200, 251 (1993), petition for review
and motion for directed certification denied, CLI-94-2, 39 NRC 91 (1994); see
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-82-79, 16 NRC 1116, 1118 (1982) (contention based on draft environmental
statement that contains no new information relevant to the contention lacks good
cause for late filing). The State does not establish or even contend that the Staff
DEIS contains ‘‘new or different data or conclusions’’; in fact, the State only
asserts that certain concerns that were not dealt with in the ER have additionally
not been dealt with in the DEIS. Indeed, it appears information was reasonably
available to support contention Utah KK for a substantial period before the June
23, 2000 distribution of the DEIS. As is evidenced by the admitted portions of
contention Utah K that relate to military training and testing, the State has been
aware of the proposed PFS ISFSI’s location under the Sevier B MOA portion of
the UTTR since the filing of its first contentions in November 1997. Additionally,
by its own admission, in May 1999 the State had information regarding ‘‘the
significance of the potential impacts to the military’’ of the PFS facility by reason
of the aforementioned May 1999 letter to Governor Leavitt. State Contention at 8.
Finally, we do not find the State’s ‘‘national significance’” argument a compelling
contributor to good cause. See South Carolina Electric and Gas Co. (Virgil C.
Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 887 n.5 (1981).

An intervenor that awaits the publication of a DEIS or FEIS before filing a
contention for which the intervenor has sufficient information does so ‘‘at its
peril.””  See Louisiana Energy Services, L.P. (Claiborne Enrichment Center),
LBP-94-11, 39 NRC 205, 212 (1994). In this case, contention Utah KK could
have been filed with the State’s initial environmental contentions challenging the
PFS ER or, at the very latest, in the May 1999 time frame following the Oholendt
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letter. As a consequence, the State lacks the requisite good cause for its July 2000
submission of its concerns in connection with the Staff’s issuance of the DEIS.

With the good cause factor thus placed in the balance against admission, the
Board likewise finds that factors three and five — assistance in developing a
strong record and broadening the issues/delaying the proceeding — do not weigh
in favor of admitting contention Utah KK. With regard to factor three, it has been
observed that ‘‘when a petitioner addresses this criterion it should set out with
as much particularity as possible the precise issues it plans to cover, identify its
prospective witnesses, and summarize their proposed testimony.’’ Mississippi
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16
NRC 1725, 1730 (1982). In this case, the State identifies its prospective witnesses
and asserts the qualifications of each, but does little in the way of summarizing
the witnesses’ planned testimony or identifying the matters the State wishes to
address. As has been found in the past, when an intervenor does little more than
identify affiants that support the contention, without providing any ‘‘real clue’’
about what they would say to support the contention, factor three provides little
if any weight in favor of admitting the contention. See LBP-98-7, 47 NRC at
208-09.

In addition, factor five does not favor the admission of contention Utah KK
either in that it would most certainly broaden the issues and delay the proceeding.
Although there are some similarities between contentions Utah K and Utah KK,
the safety issues relating to the occurrence of a potential accident identified
in contention Utah K are significantly different from the concerns put forth in
contention Utah KK regarding the environmental ramifications of the purported
loss of military operations and airspace use that could potentially result from the
construction of the proposed PFS ISFSI. Therefore, the issues in the proceeding
would be broadened by the admission of this contention and the discovery and
hearing time that would be required to litigate the broadened issues would almost
certainly delay the proceeding.

As both PFS and the Staff acknowledge, factors two and four — availability
of other means to protect the petitioner’s interests and extent of representation
of petitioner’s interest by other parties — do favor the admission of contention
Utah KK. Yet, the support for admission provided by these factors, which are
afforded less weight than factors three and five, does not outweigh the previous
three factors. As a result, because the section 2.714(a)(1) balancing process does
not support the admission of late-filed contention Utah KK, we deny the State’s
request to admit this issue statement into this proceeding.*

40ur ruling on the late-filing criteria means we need not reach the question of this contention’s admissibility under
the section 2.714(b), (d) standards. Nonetheless, we note that we would have admitted contention Utah KK, with the
additional observation that late-filing factor three and the basis and specificity requirement of section 2.714(b) are
not necessarily synonymous.
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III. CONCLUSION

Although filed within the Board-established deadline for the submission of
late-filed contentions relating to the Staff’s June 2000 DEIS, the substance of
late-filed contention Utah KK could have been raised long before issuance of
that environmental document, thus placing the cardinal good cause factor on
the ‘‘inadmissible’” side of the section 2.714(a)(1) balance. This deficiency, in
combination with the fact that of the four remaining factors, the two that are
more heavily weighted also do not support admission, establishes that a balancing
of the late-filing criteria of section 2.714(a)(1) compel the rejection of late-filed
contention Utah KK.

For the foregoing reasons, it is, this thirtieth day of October 2000, ORDERED
that the State’s July 27, 2000 request for the admission of late-filed contention
Utah KK is denied.

THE ATOMIC SAFETY AND
LICENSING BOARD?

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
October 30, 2000

5 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to counsel for (1)
Applicant PFS; (2) Intervenors Skull Valley Band of Goshute Indians, Ohngo Gaudadeh Devia, Confederated Tribes
of the Goshute Reservation, Southern Utah Wilderness Alliance, and the State; and (3) the Staff.
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Cite as 52 NRC 226 (2000) LBP-00-28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, lll, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of Docket No. 72-22-ISFSI
(ASLBP No. 97-732-02-ISFSI)

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) October 30, 2000

In this 10 C.F.R. Part 72 proceeding concerning the application by Private
Fuel Storage, L.L.C. (PES), for a license to construct and operate an independent
spent fuel storage installation (ISFSI) on the reservation of the Skull Valley Band
of Goshute Indians in Skull Valley, Utah, the Licensing Board denies the request
of Intervenor State of Utah (State) for admission of late-filed contentions Utah
LL through Utah OO, which challenge aspects of the adequacy of the spent fuel
transportation risk analysis in the NRC Staff’s June 2000 draft environmental
impact statement (DEIS), finding that a balancing of the five late-filing criteria
found in 10 C.F.R. § 2.714(a)(1), does not warrant admitting the contentions.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (NEPA)

NEPA: ADMISSIBILITY OF LATE-FILED CONTENTIONS

Section 2.714(b)(2)(iii) of Title 10 of the Code of Federal Regulations
recognizes relative to National Environmental Policy Act (NEPA)-related
contentions that, although a petitioner is to file its initial contentions based

226



on the applicant’s environmental report, it can ‘‘amend those contentions or
file new contentions if there are data or conclusions in the NRC draft or final
environmental impact statement . . . or any supplements relating thereto, that
differ significantly from the data or conclusions in the applicant’s document.’’
As the Commission recognized in adopting this provision, however, it was ‘not
intended to alter the standards in § 2.714(a) of [the] rules of practice as interpreted
by NRC caselaw, e.g., Duke Power Co. (Catawba Nuclear Station, Units 1 and
2), CLI-83-19, 17 NRC 1041 (1983), respecting late-filed contentions nor [is it]
intended to exempt environmental matters as a class from the application of those
standards.”” 54 Fed. Reg. 33,168, 33,172 (1989).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (BURDEN OF DEMONSTRATING ADMISSIBILITY)

An intervenor has the burden of demonstrating that its contentions merit
admission in accordance with the five-factor balancing analysis specified in 10
C.FR. §2.714(a)(1).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)

The first and foremost factor in the appraisal of 10 C.F.R. §2.714(a)(1) is
whether good cause exists that will excuse the late-filing of a contention. See
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
CLI-86-8,23 NRC 241, 244 (1986).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)

The good cause element has two components that impact on a presiding
officer’s assessment of the timeliness of a contention’s filing: (1) when was
sufficient information reasonably available to support the submission of the late-
filed contention; and (2) once the information was available, how long did it take
for the contention admission request to be prepared and filed. See LBP-99-3,
49 NRC 40, 46-48 (assessing late-filing factors relative to petition to intervene),
aff’d, CLI-99-10, 49 NRC 318 (1999).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (BALANCING OF 10 C.F.R. §2.714(a)(1) CRITERIA)

Relative to the other four factors, in the absence of good cause there must be
a compelling showing on the four remaining elements, of which factors two and
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four — availability of other means to protect the petitioner’s interest and extent
of representation of petitioner’s interest by other parties — are to be given less
weight than factors three and five — assistance in developing a strong record
and broadening the issues/delaying the proceeding. See Braidwood, CLI-86-8, 23
NRC at 244-45.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (GOOD CAUSE FOR DELAY)

Section 2.714(a)(1) does not specify an exact time limit for the submission
of late-filed contentions; accordingly, in the absence of some other Commission
directive, the matter of timeliness is one for the presiding officer to resolve in
the first instance. Certainly, this reflects a reasonable administrative choice given
the myriad matters that could be the subject of late-filed issues and the differing
circumstances in which they could arise.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (NEPA)

NEPA: ADMISSIBILITY OF LATE-FILED CONTENTIONS

The agency’s current rules of practice recognize that a DEIS or environmental
impact statement can be a ‘‘triggering’’ document for late-filed contentions,
giving these documents much the same status as the applicant’s environmental
report that is the locus of any initial NEPA-related contentions.

RULES OF PRACTICE: CONTENTIONS (PLEADING
IMPERFECTIONS)

Over the years, agency jurisprudence reflects a general reluctance to base the
dismissal of contentions, late-filed or otherwise, on pleading or other procedural
defects. See Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and
Decommissioning Funding), LBP-94-8, 39 NRC 116, 120 & n.7 (citing Houston
Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC
644, 649 (1979)), aff’d in part on other grounds, CLI-94-12, 40 NRC 64 (1994);
see also Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-1,
43 NRC 1, 5 (1996) (declining to dismiss intervention petition based on technical
pleading defect).

RULES OF PRACTICE: SCHEDULING

The Commission recently has made it clear that it expects its presiding officers
to set schedules, that parties will adhere to those schedules, and that presiding
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officers will enforce compliance with those schedules. See Statement of Policy on
Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 21 (1998).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (OTHER MEANS AND OTHER PARTIES TO
PROTECT INTERVENORS’ INTEREST)

Lacking good cause with regard to a contention, the intervenor must make a
compelling showing relative to the other four factors. With respect to factor two
— availability of other means to protect the petitioner’s interest — the ability to
comment on the DEIS is not a trivial opportunity for involvement in the licensing
process; however, it is not on the same plane as the participation rights that
accrue in the adjudicatory context. See Washington Public Power Supply System
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1176-77 (1983)
(ability to seek Staff 10 C.F.R. § 2.206 enforcement action relief not equivalent
of adjudicatory participation in reactor operating license proceeding).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (SOUND RECORD DEVELOPMENT)

The fact that a witness supporting a late-filed contention previously has been
involved in a proceeding, in and of itself, does not establish that the witness
will contribute to the development of a sound record on a late-filed issue in the
proceeding. See Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-813,22 NRC 59, 85 (1985).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS (SOUND RECORD DEVELOPMENT)

In assessing the third factor, the focus is on what specific information is
provided by an intervenor relative to the contention at issue that allows the
presiding officer fairly to conclude the party will contribute to the development
of a sound record on that issue. And in this regard, the Commission has made it
clear that a late-filed contention’s proponent should, with as much particularity
as possible, ‘‘ ‘identify its prospective witnesses, and summarize their proposed
testimony.””’ Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), CLI-86-8, 23 NRC 241, 246 (1986) (quoting Mississippi Power
& Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC

1725, 1730 (1982)).

229



MEMORANDUM AND ORDER
(Denying Request to Admit Late-Filed Contentions

Utah LL Through Utah OO)

Pending with the Licensing Board is the August 2, 2000 request of Intervenor
State of Utah (State) to admit contentions Utah LL through Utah OO, each of
which challenges some aspect of the adequacy of the spent fuel transportation
risk analysis in the NRC Staff’s June 2000 draft environmental impact statement
(DEIS) regarding the proposed Skull Valley, Utah independent spent fuel storage
installation (ISFSI) of Applicant Private Fuel Storage, L.L.C. (PFS). Specifically,
with these four contentions the State asserts that the DEIS is deficient in its
discussion of (1) the impacts of intermodal transfer from trucks to railheads near
reactor sites; (2) the type of cask transportation rail cars that will be used and the
accident risks associated with the heavy loads they will carry; (3) severe accident
probability and consequences; and (4) maximum credible accident environmental
impacts, including economic risks and consequences. Applicant PFS contends that
we should reject all four contentions because they fail to merit admission under
both the late-filing and the basis and specificity criteria of 10 C.F.R. § 2.714(a)(1),
(b), (d). For its part, the Staff objects to the admission of contentions Utah OO and
a portion of contention Utah NN as not meeting the section 2.714(a)(1) late-filing
criteria and questions the admissibility of all four contentions under the basis and
specificity requirements of section 2.714(b), (d).

For the reasons set forth below, we find that the contentions are not admissible
under a balancing of the late-filing elements of 10 C.F.R. § 2.714(a)(1).

I. BACKGROUND

In the Board’s initial ruling on the admissibility of the State’s timely
filed contentions, we found admissible that portion of the State’s National
Environmental Policy Act (NEPA)-related contention Utah V, Inadequate
Consideration of Transportation-Related Radiological Environmental Impacts,
that *‘alleges the weight for a loaded PFS shipping cask is outside the parameters
of 10 C.F.R. §51.52 (Summary Table S-4).”> LBP-98-7, 47 NRC 142, 200,
reconsideration denied, LBP-98-10, 47 NRC 288, 295-96, aff’d on other grounds,
CLI-98-13, 48 NRC 26 (1998). As adopted in that decision, admitted contention
Utah V provides:

The Environmental Report (‘‘ER’’) fails to give adequate consideration to the transportation-
related environmental impacts of the proposed ISFSI in that PFS does not satisfy the threshold
condition for weight specified in 10 C.F.R. § 51.52(a) for use of Summary Table S-4, so that
the PFS must provide ‘‘a full description and detailed analysis of the environmental effects
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of transportation of fuel and wastes to and from the reactor’” in accordance with 10 C.F.R.
§51.52(b).

Id. at 256.

As the language of the contention indicates, this State issue statement used
as its basis the environmental report that PFS submitted as part of its July 1997
application for authorization to construct and operate its proposed Skull Valley,
Utah ISFSI. Thereafter, recognizing that the NRC Staff would be issuing a DEIS
and a final environmental impact statement (FEIS) relative to the PFS application
that, in accordance with 10 C.F.R. §2.714(b)(2)(iii), could be the genesis of
additional, late-filed contentions, the Board indicated that (1) the Staff should
notify the intervening parties and the Board of its intent to make these documents
public at least 15 days prior to their public issuance; (2) the Staff should take steps
to notify the Intervenors of actual public release of these documents and their
availability on an expedited basis; and (3) any late-filed contentions should be
filed within 30 days of these documents being made available to the public. See
Licensing Board Memorandum and Order (General Schedule for Proceeding and
Associated Guidance) (June 29, 1998) at 4-5 (unpublished); see also LBP-00-7,
51 NRC 139, 143 n.1 (2000).

On June 16, 2000, a DEIS was issued by the Staff and several cooperating
federal agencies (i.e., the Bureau of Indian Affairs and the Bureau of Land
Management of the United States Department of the Interior and the United
States Surface Transportation Board). See Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory Comm’n, Draft Environmental Statement
for the Construction and Operation of an [ISFSI] on the Reservation of the Skull
Valley Band of Goshute Indians and the Related Transportation Facility in Tooele
County, Utah, NUREG-1714 (June 2000) [hereinafter DEIS]; see also 65 Fed.
Reg. 39,206 (2000). Copies of DEIS were provided to the Board and the State
during an evidentiary hearing session held in Salt Lake City, Utah, on Monday,
June 19, 2000. See Tr. at 1387.

The State’s request to admit late-filed contentions Utah LL through Utah OO
were filed with the Board on August 2, 2000. See [State] Request for Admission
of Late-Filed Contentions Utah LL Through OO (Aug. 2, 2000) [hereinafter State
Contentions]. These contentions provide as follows:

Contention Utah LL. The DEIS fails to comply with the requirements of 10 CFR § 51.70
and NEPA in that it underestimates the risks posed by transportation of spent fuel to the
PFS facility, because it ignores elements of the project which affect the transportation risks.
Specifically:

1. The DEIS ignores the impacts of incident-free transportation that result from the loading
of fuel and from the intermodal transfer from trucks to railheads near reactor sites.

k ko ock ok
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2. The DEIS does not describe the type of railroad cars to be used for transporting casks
to the PFS facility, or evaluate the accident risks posed by putting extremely heavy loads on
the rails.

k ko ock 3k
Contention Utah MM. The DEIS does not comply with the requirements of NEPA or

10 CFR § 51.70 because it underestimates the risk of the most severe category of accident by
understating both the probability and the consequences.

The most severe transportation accident considered in the DEIS is a *‘Severity Category 6’
accident, involving ‘‘[s]evere impact damage plus fire severe enough to cause fuel oxidation
with release of greater amounts of fuel particulates than category 5.’ DEIS at D-6, Table D.2.
The DEIS estimates that the probability of an accident of this severity is 1 x 107!2 per mile for
shipment by rail. DEIS at D-7. Specifically,

1. The DEIS employs the average rail accident rate, not the rail accident rate for specific
rail lines that will be used.

K ko ok ok

2. The probability of a severe accident is higher than estimated in the DEIS.
K ko ok ok
3. The DEIS underestimates the radiological consequences of a Severity Category 6

accident, by underestimating the release fraction for [Chalk River Unidentified Deposits
(CRUD)].

k sk ok ok
Contention Utah NN. The DEIS fails to comply with the requirements of 10 CFR § 51.70

and NEPA in that it does not describe or analyze the environmental impacts of a maximum
credible accident.

ko ok ok
Contention Utah OO. The DEIS fails to comply with the requirements of 10 CFR § 51.70

or NEPA in that it does not address economic risks or consequences of a transportation
accident.

State Contentions at 9, 12, 13, 14, 17, 20, 22. PFS and Staff responses objecting
to admission of these late-filed issue statements were lodged on August 30, 2000.!
See [PFS] Response to [State] Request for Admission of Late-Filed Contentions
Utah LL Through OO (Aug. 30, 2000) [hereinafter PFS Response]; NRC Staff’s
Response to [State] Request for Admission of Late-Filed Contentions Utah LL
Through OO (Aug. 30, 2000) [hereinafter Staff Response]. Thereafter, with leave
of the Board, the State filed a reply to the PFS and Staff responses and, as part of
that filing, included a motion to amend late-filed contention Utah LL to include a
citation it asserts was inadvertently left out. See [State] Reply to [PFS] and Staff’s

I The State labeled its pleading as proprietary because of its concern about the status of Exhibit 2 to its motion, a
June 16, 1998 letter to PFS that was marked confidential. See State Contentions at 12-13 & Exh. 2. In its response,
PFS indicated that the letter did not need to be afforded confidential treatment. See [PFS] Response to [State]
Request for Admission of Late-Filed Contentions Utah LL Through OO (Aug. 30, 2000) at 8 n.10. Accordingly, we
see no basis for withholding any portion of this decision from the public record.
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Responses to Late-Filed Contentions Utah LL Through OO and Motion to Amend
Contention LL (Sept. 7, 2000) [hereinafter State Reply]. By responses dated
September 14, 2000, both PFS and the Staff opposed the contention Utah LL
amendment request. See [PFS] Response to [State] Motion to Amend Contention
Utah LL (Sept. 14, 2000); NRC Staff’s Response to [State] Motion to Amend
Contention Utah LL (Sept. 14, 2000). The State, however, responded with a
motion to strike a portion of the Staff’s response as providing further arguments
regarding the merits of admitting the contentions, rather than the amendment
requested by the State. See [State] Motion To Strike Part of The Staff’s Response
to [State] Motion To Amend Late-Filed Contention Utah LL (Sept. 18, 2000).
The Staff then submitted a response opposing the State’s motion to strike, as well
as it own motion to strike certain portions of the State’s reply/motion to amend,
which prompted a State response asserting the Staff’s motion to strike should be
denied. See NRC Staff’s (1) Response to ‘‘[State] Motion to Strike Part of the
Staff’s Response to [State] Motion to Amend Late-Filed Contention Utah LL,”’
and (2) Motion to Strike Portions of the [State] Reply/Motion to Amend (Sept. 25,
2000); [State] Response to NRC Staff’s Motion to Strike Portions of the State’s
Reply/Motion to Amend (Sept. 28, 2000).

II. ANALYSIS

A. Late-Filing Criteria
1. Applicable Standard

Section 2.714(b)(2)(iii) of Title 10 of the Code of Federal Regulations
recognizes relative to NEPA contentions that, although a petitioner is to file its
initial contentions based on the applicant’s ER, it can ‘‘amend those contentions
or file new contentions if there are data or conclusions in the NRC draft or final
environmental impact statement . . . or any supplements relating thereto, that
differ significantly from the data or conclusions in the applicant’s document.’’
As the Commission recognized in adopting this provision, however, it was ‘not
intended to alter the standards in § 2.714(a) of [the] rules of practice as interpreted
by NRC caselaw, e.g., Duke Power Co. (Catawaba Nuclear Station, Units 1 and
2), CLI-83-19, 17 NRC 1041 (1983), respecting late-filed contentions nor [is it]
intended to exempt environmental matters as a class from the application of those
standards.”” 54 Fed. Reg. 33,168, 33,172 (1989). Thus, notwithstanding the fact
that the Staff DEIS that is the purported genesis for the State’s four late-filed
spent fuel transportation contentions was not put before the Board and the parties
until June of this year, because the deadline in this proceeding for filing timely
contentions expired nearly 3 years ago, the State has the burden of demonstrating
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that its contentions Utah LL through Utah OO merit admission in accordance with
the five-factor balancing analysis specified in 10 C.F.R. § 2.714(a)(1).

The first and foremost factor in this appraisal is whether good cause exists
that will excuse the late-filing of the contention. See Commonwealth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC
241, 244 (1986). And relevant to our evaluation of that factor here, as we
have noted previously (albeit in a somewhat different context), the good cause
element has two components that impact on our assessment of the timeliness of a
contention’s filing: (1) when was sufficient information reasonably available to
support the submission of the late-filed contention; and (2) once the information
was available, how long did it take for the contention admission request to be
prepared and filed. See LBP-99-3, 49 NRC 40, 46-48 (assessing late-filing factors
relative to petition to intervene), aff’d, CLI-99-10,49 NRC 318 (1999). Moreover,
relative to the other four factors, in the absence of good cause there must be a
compelling showing on the four remaining elements, of which factors two and
four — availability of other means to protect the petitioner’s interest and extent
of representation of petitioner’s interest by other parties — are to be given less
weight than factors three and five — assistance in developing a strong record
and broadening the issues/delaying the proceeding. See Braidwood, CLI-86-8, 23
NRC at 244-45.

2. Application to State’s Late-Filed Contentions Utah LL Through
Utah 00

Turning to the application of the section 2.714(a)(1) balancing test, we begin
by considering the first and paramount factor, good cause for late filing. In
connection with the two aspects of timeliness outlined above, PFS declares that
the matters that are the subject of Contentions Utah LL through Utah OO could
have been raised in November 1997 based on the PFS ER or, in the case of
Utah LL, basis two, in late 1998 when PFS provided a document that is central
to this State claim, and, as such, lack good cause at this juncture. See PFS
Response at 7-10. The Staff takes a somewhat different tack, declaring that the
portion of Utah NN that alleges the DEIS is deficient because of a failure to
include a discussion of the economic consequences of a maximum credible spent
fuel transportation accident, and all of Utah OO, which asserts the DEIS fails
to contain any discussion of the economic risks or consequences of a spent fuel
transportation accident, could have been raised in 1997 based on the PFS ER
and thus fail the good cause standard. See Staff Response at 9-11. The State
asserts that all these contentions meet this aspect of the good cause standard based
on the fact that, in conformity with section 2.714(b)(2)(iii), the DEIS differs
“‘significantly’’ from the ER on the points raised in each. See State Contentions
at 3-7, 25-26; see also State Reply at 22-23.
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On this aspect of the good cause element, we agree with the Staff that the
economic concerns in contentions Utah NN and Utah OO could have been raised
relative to the ER back in 1997. On the other hand, the State is correct in asserting
that the DEIS information upon which contentions Utah LL, Utah MM, and the
balance of Utah NN are based was substantially different from the ER such that
the good cause factor would not weigh against their filing at this time.

This does not end the matter, however. Relative to the other factor — how
promptly were the contentions filed once the requisite information was in hand
— we note that all four share a common filing date: August 2, 2000. Although
the Staff does not discuss this aspect of the balancing equation, Applicant PFS
asserts that (1) all these contentions are late under the terms of the Board’s June
28, 1998 scheduling directive; and (2) the State has failed to provide any reason
that excuses its tardiness. We consider each of these points in turn.

To be sure, section 2.714(a)(1) does not specify an exact time limit for the
submission of late-filed contentions; accordingly, in the absence of some other
Commission directive, the matter of timeliness is one for the presiding officer to
resolve in the first instance. Certainly, this reflects a reasonable administrative
choice given the myriad matters that could be the subject of late-filed issues and
the differing circumstances in which they could arise. Indeed, in this proceeding
we have been called upon to make such findings in a number of different instances.
See, e.g., LBP-00-14, 51 NRC 301 (2000); LBP-98-29, 48 NRC 286 (1998). And
in this context, we have provided general guidance that 45 days approaches the
outer boundary of timeliness. See LBP-99-3, 49 NRC at 47.

Our June 28, 1998 scheduling directive, however, reflected a somewhat
different, although not inconsistent, approach to this question of timing. As
was noted above, the agency’s current rules of practice recognize that a DEIS
or EIS can be a “‘triggering’’ document for late-filed contentions, giving these
documents much the same status as the Applicant’s environmental report (ER)
that is the locus of any initial NEPA-related contentions. Given the clear existence
of these ‘‘triggering’’ documents, as was the case with the initial contentions,
we directed that contentions relating to the DEIS or the EIS be filed by a date
certain, i.e., within 30 days of the public release of those documents. However, in
setting this deadline, we also endeavored to address the often-expressed concern
that technical consultant availability is a significant component of any contention
preparation time allotment. Consequently, we directed that the Staff should
provide at least 15 days advance notice of its intent to make these documents
publically available, thereby giving the other participants an opportunity to put
their existing technical consultants ‘‘on alert’’ that their services would be needed
or retain new consultants so that, with the public availability of the document, they
could begin working promptly. Indeed, we recently emphasized the importance
of this element, noting that we would take into account a Staff failure to follow
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our pre-issuance notice directive in terms of any finding about timeliness relative
to late-filed contentions on the DEIS or EIS. See LBP-00-7, 51 NRC at 143 n.1.

Taking our timing directive and applying it to this case, the Staff gave the
requested pre-issuance notice on June 12, 2000, by means of a letter that was
sent to the Licensing Board and all parties by e-mail that date. See Letter from
Robert Weisman, NRC Staff Counsel, to the Licensing Board (June 12, 2000).
The letter indicated that the DEIS had been completed on June 9, 2000, but
was in reproduction and would be made available to the parties at the scheduled
June 19, 2000 evidentiary hearing session. Thereafter, copies of the DEIS were
made available to the parties on June 19, 2000, see Tr. at 1387, although the
public was not officially notified of its availability until June 23, 2000, see 65
Fed. Reg. 39,206 (2000). In this circumstance, consistent with our scheduling
directive contemplation that there would be 45 days between the time of the Staff
pre-issuance notice and the time any late-filed contentions on the DEIS were due
and that the parties would have the DEIS in hand for at least 30 days before any
contentions were due to be filed, the due date for late-filed contentions regarding
that document was July 27, 2000 (i.e., 45 days from June 12, 2000). As a
consequence, the State’s request for late-filed admission of contention Utah LL
through Utah OO, which was filed on August 2, 2000, is 6 days late.

In seeking to justify the late filing of its contentions Utah LL through Utah
0O, the State puts forth a variety of reasons it contends demonstrate good cause,
including (1) counsel’s participation in the evidentiary hearing until June 27; (2)
ongoing preparation of proposed findings of fact and conclusions of law relative to
the three issues heard during June 2000; (3) counsel’s preparation of DEIS-related
contention Utah KK, which was filed on time, see LBP-00-27, 52 NRC 216, 222
(2000); (4) the fact there were two holidays (one federal, one Utah state) during
this period; (5) the complexity of the issues involved; (6) the State’s efforts to
raise environmental transportation-related concerns on numerous occasions; and
(7) the fact that its untimely filing of these contentions does not affect the schedule
for the proceeding. See State Contentions at 24-25. In response, PFS declares that
these items do not excuse the lateness of the State’s filing because (1) during the
evidentiary hearing and the drafting of proposed findings and conclusions, Dr.
Marvin Resnikoff, who provided the sole expert support for contentions Utah LL
through Utah OO, was available to review and analyze the DEIS; and (2) parties
to NRC adjudications are expected to accept the burdens attendant upon such
participation, including meeting filing deadlines. See PFS Response at 4-5 (citing
Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49
NRC 328, 338-39 (1999)). In reply, the State expresses its regret that it did
not recall the Board’s scheduling order setting a 30-day filing deadline, noting
that its counsel was in the midst of the June evidentiary hearing and preparation
of its proposed findings and conclusions. It also asserts that the fact its expert
Dr. Resnikoff was not involved in the evidentiary hearing was not a relevant
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factor given the need to have its counsel, who were otherwise occupied with
hearing-related matters, available to draft the contentions and consult with the
expert. Finally, the State declares that its delay in filing its contention will have
no appreciable effect on any hearing for these contentions, which would not occur
until the summer of 2001. See State Reply at 20-21.

Over the years, agency jurisprudence reflects a general reluctance to base the
dismissal of contentions, late-filed or otherwise, on pleading or other procedural
defects. See Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and
Decommissioning Funding), LBP-94-8, 39 NRC 116, 120 & n.7 (citing Houston
Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC
644, 649 (1979)), aff’'d in part on other grounds, CLI-94-12, 40 NRC 64 (1994);
see also Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-1,
43 NRC 1, 5 (1996) (declining to dismiss intervention petition based on technical
pleading defect). At the same time, the Commission recently has made it clear
that it expects its presiding officers to set schedules, that parties will adhere to
those schedules, and that presiding officers will enforce compliance with those
schedules. See Statement of Policy on Conduct of Adjudicatory Proceedings,
CLI-98-12,48 NRC 18, 21 (1998).

In this instance, although the outcome may seem harsh, we conclude that
the Commission’s latter directive holds sway. We established the timetable
for filing late-filed contentions relating to major Staff issuances so that the
parties’ obligations would be readily apparent relative to such submissions. We
indicated that the Staff should give advance notice of the anticipated public
release of documents like the DEIS to permit parties to marshal their resources
in anticipation of the need to frame contentions based on those documents. This
was intended to permit Intervenors to ‘‘hit the ground running’’ so as to meet the
30-day time limit for submitting late-filed issues. We saw nothing then, and see
nothing now, that renders this scheduling deadline unreasonable.

We have made it clear to the parties on more than one occasion that we are
fully aware of the resource burdens that the complexity of this proceeding places
on everyone (including the Board) and have lauded the efforts of those, including
the State, who on a continuing basis have put forth their best efforts to meet the
timing and other resource challenges involved. By the same token, we have acted
to ensure that in instances when the schedules we have set have not been met for
reasons that do not reflect an appropriate concern for those deadlines, parties bore
the consequences of that noncompliance. See Licensing Board Memorandum
and Order (Ruling on Motions to Extend Discovery and to Quash Deposition
Notice) (June 14, 1999) at 3-6 (unpublished) (denying request to extend discovery
deadline because of party’s failure to pursue discovery ‘‘until the proverbial ‘last
minute’ *”). Unfortunately, the State’s showing in this instance is more reflective
of the latter approach.
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The State’s attempt to excuse its noncompliance based on the 1998 vintage of
the 30-day filing requirement does not account for that fact that we reiterated the
existence of that requirement and emphasized the importance we placed upon it
less than 4 months before the Staff released the DEIS. See LBP-00-7, 51 NRC
at 143 n.1. Further, while we are fully aware of the burdens imposed by the
June 2000 evidentiary hearing and the State’s post-hearing responsibilities, we do
not find particularly compelling the State’s explanation regarding Dr. Resnikoff’s
ability to participate in contention preparation, given he was not involved in that
hearing. And certainly none of the explanations provided by the State justifies
its failure to seek an extension of the Board’s filing directive, as opposed to
filing the contentions without apparent regard for that scheduling deadline.? As a
consequence, in these circumstances we find that the State has failed to meet its
burden to establish good cause for its late-filing, meaning that this factor weighs
against admission of its contentions in the section 2.714(a)(1) balancing process.
Moreover, in this context, we find the delay, although only 6 days, does not
mitigate the significance this factor is to be accorded given the State’s failure to
seek an extension prior to the expiration of the Board-directed filing deadline.

Thus, lacking good cause as to all the contentions, the State must make a
compelling showing relative to the other four factors. With respect to factor two
— availability of other means to protect the petitioner’s interest — although PFS
and the Staff are correct in their assertion that the ability to comment on the DEIS
is not a trivial opportunity for involvement in the licensing process, ultimately we
agree with the State that, in this instance involving an application to construct and
operate an offsite ISFSI, it is not on the same plane as the participation rights that
accrue in the adjudicatory context. See Washington Public Power Supply System
(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1176-77 (1983)
(ability to seek Staff 10 C.F.R. § 2.206 enforcement action relief not equivalent of
adjudicatory participation in reactor operating license proceeding). As such, this
factor provides some measure of support for admission of the State’s late-filed
issues. So too does factor four — extent of representation of petitioner’s interest
by other parties — as both PFS and the Staff recognize. As we noted, however,
these two are given less weight in the balance than factors three and five.

In connection with factor three — assistance in developing a strong record —
we observe that although Dr. Resnikoff has been involved in this proceeding as a
State witness, in and of itself this does not establish that he will contribute to the
development of a sound record on these late-filed issues. See Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), ALAB-813, 22 NRC 59, 85 (1985).
Rather, the focus is on what specific information is provided by an intervenor
relative to the contentions at issue that allows the Board fairly to conclude that the

2Whether, and to what degree, the State’s explanations might have provided a successful basis for extending the
filing deadline is a matter we need not decide since the State chose not to seek that procedural relief.
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party will contribute to the development of a sound record on those issues. And
in this regard, as we have noted on several other occasions in this proceeding,
the Commission has made it clear that a late-filed contention’s proponent should,
with as much particularity as possible, ‘‘ ‘identify its prospective witnesses, and
summarize their proposed testimony.’ ’> Commonwealth Edison Co. (Braidwood
Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241, 246 (1986)
(quoting Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1
and 2), ALAB-704, 16 NRC 1725, 1730 (1982)). In this instance, the State has
identified its witness — Dr. Resnikoff — and given us some clue to his testimony,
albeit in the form of the narrative for the contentions and their bases. This places
factor three on the admissibility side of the balance, with a moderate impact in
favor of accepting the contentions.

Finally, relative to factor five — broadening the issues/delaying the proceeding
— we find this factor essentially neutral in this instance. To be sure, admission
of these late-filed contentions issues will broaden this proceeding by adding
additional matters to be litigated. And, based on our June 2000 experience,
this could add 3 to 5 days of hearing time that might impact on the overall
schedule, albeit to a minor degree. Accordingly, although this factor goes on the
admissibility side of the balance, it does so only to a slight degree.

Given this analysis, when the balance of the five factors is finally struck,
although factors two through five provide some degree of support for admission
of the contentions, we do not consider the overall balance to be ‘‘compelling’’ so
as to outweigh the lack of good cause under factor one. This being the case, we
deny admission to the State’s four late-filed contentions concerning DEIS-related
transportation issues.?

III. CONCLUSION

Having failed to establish good cause for (1) not raising its claims about
consideration of economic consequences relative to late-filed contentions Utah
NN and Utah OO in connection with its challenges to the 1997 PFS ER; and
(2) its failure to file late-filed contentions Utah LL through Utah OO within the
time frame previously specified by the Board, for which it sought no extension,

30ur ruling on the late-filing criteria means we need not reach the matter of these contentions’ admissibility under
the section 2.714(b), (d) criteria. We note, however, that we would have admitted contention Utah MM, subpart
three. We would have denied the admission of late-filed contention Utah LL and contention Utah MM, subparts one
and two, as failing to show that a genuine dispute exists with PFS on a material issue of fact or law and contentions
Utah NN and Utah OO as lacking an adequate basis.

Also, we note that our ruling here makes it unnecessary that we resolve either the State’s September 7, 2000
motion to amend contention Utah LL, the granting of which would not have affected any determination we might
have made denying admission of that late-filed issue, as well as the pending State and Staff motions to strike relative
to their pleadings relating to the State’s September 7 motion to amend contention Utah LL.
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the first and most important element of the 10 C.F.R. § 2.714(a)(1) five-factor
test for admitting late-filed contentions balances against admission of these four
contentions. None of the other four factors weighs against admission of the
contentions; nonetheless, they do not provide the requisite compelling showing
that is necessary to overcome the lack of good cause under factor one. Accordingly,
the State’s request for admission of late-filed contentions Utah LL through Utah
OO must be rejected.

For the foregoing reasons, it is, this thirtieth day of October 2000, ORDERED
that the State’s August 2, 2000 request for admission of late-filed contentions Utah
LL, Utah MM, Utah NN, and Utah OO relating to the spent fuel transportation
risk analysis in the June 2000 DEIS for the proposed PFS Skull Valley, Utah
ISFSI is denied.

THE ATOMIC SAFETY AND
LICENSING BOARD*

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
October 30, 2000

4Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to counsel for (1)
Applicant PFS; (2) Intervenors Skull Valley Band of Goshute Indians, Ohngo Gaudadeh Devia, Confederated Tribes
of the Goshute Reservation, Southern Utah Wilderness Alliance, and the State; and (3) the Staff.
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Cite as 52 NRC 241 (2000) LBP-00-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alan S. Rosenthal, Presiding Officer
Dr. Richard F. Cole, Special Assistant

In the Matter of Docket No. 40-9027-MLA
(ASLBP No. 99-757-01-MLA)

CABOT PERFORMANCE MATERIALS
(Reading, Pennsylvania) October 31, 2000

MEMORANDUM AND ORDER
(Granting Motion to Withdraw Hearing Request
and Terminating Proceeding)

Before me is the October 26, 2000 joint motion of the City of Reading,
Pennsylvania, and the Redevelopment Authority of that City (Petitioners) for
leave to withdraw without prejudice their joint request for a hearing on the
application of Cabot Performance Materials (Licensee) for an amendment to a
source material license held by it. That license authorizes the possession of
contaminated material (uranium and thorium) on two sites in the Commonwealth
of Pennsylvania, one of those sites being located in the City of Reading. The
proposed amendment would allow the decommissioning of the Reading site in
accordance with a plan that the Licensee has submitted to the Commission’s Staff
for its consideration.

The withdrawal motion recites that Petitioners and the Licensee have
settled the matters in dispute between them with respect to the submitted site
decommissioning plan. It further recites that, should they later consider there to
have been a material breach of the obligations assumed by the Licensee under
the settlement agreement, Petitioners might elect to file a new hearing request
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with the Commission. Under the terms of the agreement, the Licensee would
not be free to contest the new request as being untimely but could raise other
legal objections to its acceptance, such as lack of standing or the failure to
have provided a sufficient identification of areas of concern as required by the
Commission’s Rules of Practice.

While plainly the Petitioners have an absolute right to withdraw their hearing
request, upon its examination of the motion the NRC Staff apparently had some
uncertainty with regard to whether such a withdrawal without prejudice would
have the effect of leaving the proceeding open. On October 27, upon being
advised of that uncertainty and at the request of the parties, I conducted a
telephone conference to address the matter. The participants in the conference
included counsel for the Petitioners, the Licensee, and the NRC Staff.

Atthe conclusion of the conference, there was agreement among all participants
that, notwithstanding that it was without prejudice to the possible submission of
a new hearing request, the withdrawal of the Petitioners’ current request would
have the necessary effect of terminating the proceeding at hand. (On May 16,
2000, in LBP-00-13, 51 NRC 284, the separate hearing request filed by Jobert,
Inc., and Metals Trucking, Inc., had been dismissed for lack of standing, leaving
these Petitioners’ request as the only one still under active consideration.) It was
further understood by counsel for the Petitioners that any new hearing request
would have to meet all existing requirements imposed by the Commission’s Rules
of Practice and that the commitment of the Licensee not to object to the request
on timeliness grounds would not prevent either the NRC Staff from raising such
an issue or the Presiding Officer from passing judgment on it independently.

On the basis of that clarification, NRC Staff counsel stated that she had no
objection to the motion. Accordingly, it is hereby granted. The Petitioners’ joint
hearing request is considered withdrawn without prejudice and the proceeding is
terminated.

It is so ORDERED.

BY THE PRESIDING OFFICER*

Alan S. Rosenthal
ADMINISTRATIVE JUDGE

Rockville, Maryland
October 31, 2000

*Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to counsel for the
Licensee, Petitioners, and the NRC Staff.
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Cite as 52 NRC 243 (2000) DD-00-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Samuel J. Collins, Director

In the Matter of Docket No. 50-247
(License No. DPR-26)

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.
(Indian Point, Unit 2) October 6, 2000

Petitioners requested that the NRC issue an Order to ConEd Company of
New York preventing the restart of Indian Point Unit 2 (IP2) until the following
conditions are satisfied: (1) all four steam generators (SGs) are replaced, (2) the SG
tube integrity concerns identified in Dr. Joram Hopenfeld’s differing professional
opinion (DPO) and in Generic Safety Issue 163 (GSI-163) are resolved, (3)
potassium iodide (KI) tablets are distributed to residents and businesses within the
10-mile emergency planning zone or stockpiled in the vicinity of the IP2 facility,
(4) concerns as to the adequacy of emergency preparedness at the IP2 site are
addressed, and (5) the requirement to conduct biennial emergency plan exercises
is satisfied. The Petitioners also requested that a public meeting be held in the
vicinity of the IP2 facility as soon as possible.

The Director of the Office of Nuclear Reactor Regulation issued a Director’s
Decision on October 6, 2000. The decision partially granted the Petitioner’s
request. The request that the Licensee be ordered to replace the existing steam
generators prior to IP2 resuming operation is granted, in that the Licensee has
committed to this action and completing it prior to restart. Although the other two
issues concerning distribution or stockpiling of KI and the requirement to conduct
biennial exercises have merit, the Director’s Decision concluded that the action
requested was not necessary to ensure the Licensee adhered to the requirements
of its license.

243



DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION

By letter dated March 14, 2000, Mr. David A. Lochbaum, on behalf of the
Union of Concerned Scientists, the Nuclear Information & Resource Service, the
PACE Law School Energy Project, and Public Citizen’s Critical Mass Energy
Project (Petitioners), pursuant to Section 2.206 of Title 10 of the Code of Federal
Regulations (10 C.F.R. §2.206), requested that the U.S. Nuclear Regulatory
Commission (Commission or NRC) take action with regard to the Indian Point
Nuclear Generating Unit No. 2 (IP2), owned and operated by the Consolidated
Edison Company of New York, Inc. (Con Ed). The Petitioners requested that the
NRC issue an order to the Licensee preventing the restart of IP2, or modifying
the license for IP2 to limit it to zero power, until (1) all four steam generators
are replaced, (2) the steam generator tube integrity concerns identified in Dr.
Joram Hopenfeld’s differing professional opinion (DPO) and in Generic Safety
Issue 163 (GSI-163) are resolved, and (3) potassium iodide tablets are distributed
to residents and businesses within the 10-mile emergency planning zone (EPZ)
or stockpiled in the vicinity of IP2. (The DPO process provides for the review
of concerns raised by individual NRC employees who disagree with a position
adopted by the NRC Staff).

II. BACKGROUND

As a basis for the requests described above, the Petitioners stated that adequate
protection of public health and safety dictated that the issues in their petition
be fully resolved before IP2 resumed operation. Additionally, the Petitioners
requested that a public hearing on this petition be conducted in the vicinity of the
plant before its restart is authorized by the NRC.

The Commission informed the Petitioners in a letter dated April 5, 2000,
that the Staff had determined that the Petitioners’ request that the NRC issue
an order to prevent Con Ed from restarting IP2, or modify the license for IP2
to limit it to zero power, until the concerns raised in Dr. Hopenfeld’s DPO and
GSI-163 are resolved and until potassium iodide tablets are distributed to people
and businesses within the 10-mile EPZ or stockpiled in the vicinity of IP2, does
not meet the criteria set forth in NRC Management Directive 8.11, Part II, for
review under 10 C.F.R. §2.206. Based on additional information provided by
the Petitioners at a public meeting held at NRC Headquarters on April 7, 2000,
and information contained in a letter from the Petitioners dated April 12, 2000,
the Staff re-evaluated the potassium iodide issue and determined that it met the
criteria for review under section 2.206. However, the information provided by
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the Petitioners in an April 14, 2000 supplement to their petition did not provide
information uniquely applicable to IP2 and, therefore, the concerns raised in Dr.
Hopenfeld’s DPO and GSI-163 were not reviewed under section 2.206. Both of
these determinations were provided to the Petitioners in a letter dated June 26,
2000.

In letters dated June 12, June 29, and July 13, 2000, the Petitioners further
supplemented the petition. In the June 29, 2000 letter, the Petitioners stated that
10 C.F.R. Part 50, Appendix E, requires each licensee at each site to conduct a
full-participation biennial exercise. Because the two nuclear units at the Indian
Point site are operated by different licensees, the Petitioners stated that the
regulations would require each Licensee to conduct a full-participation exercise
every 2 years. The Petitioners requested that the NRC not permit the restart of
IP2 until the successful completion of such an exercise. By letter dated August
31, 2000, this issue was accepted for review under section 2.206.

In the June 12, 2000 supplement, it was requested that IP2 not be allowed
to restart until concerns related to IP2 emergency preparedness, identified in an
internal Federal Emergency Management Agency (FEMA) memorandum dated
May 12, 2000, were addressed. In the July 13, 2000 supplement, the Petitioners
requested reinstatement for review under section 2.206 of their request that Dr.
Hopenfeld’s DPO be resolved prior to allowing IP2 to restart. In the August
31, 2000 letter, the Petitioners were informed that neither of these issues met
the criteria for review under section 2.206, and were provided the basis for that
determination, as discussed below. The criteria for the review of Petitions is
contained in Part IT of NRC Management Directive 8.11, which can be found at
the NRC’s website, http://www.nrc.gov/NRC/PUBLIC/2206/index.html.

III. DISCUSSION

Issue 1: Issue an Order To Prevent Restart of IP2 Until All Four Steam
Generators Are Replaced

As the basis for the request that the NRC prevent the Licensee from restarting
IP2 until all four steam generators are replaced, the Petitioners state that IP2
is equipped with Westinghouse Model 44 steam generators and that all other
operating power plants in the United States that were originally equipped with
Westinghouse Model 44 steam generators have replaced them. The Petitioners
also state that the IP2 steam generators have had an average of 10% of their tubes
removed from service and that many other tubes have crack indications.
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Response

Following a steam generator tube failure on February 15, 2000, the Licensee’s
inspection of the steam generator tubes found that greater than 1% of the inspected
tubes in the IP2 steam ge